


















































26 www.TrialLawyersInc.com

1. Manhattan Institute Center for Legal Policy, Trial Lawyers, Inc.: A Report on the Lawsuit 
Industry in America, 2003 10, available at http://www.triallawyersinc.com/html/part05.
html. All descriptions of �Trial Lawyers, Inc.� in this report, as in others in this series, 
refer to the business model used by some plaintiffs� lawyers. For each and every mention 
of Trial Lawyers, Inc. or the litigation industry, the Manhattan Institute and this report�s 
authors do not intend to convey that all plaintiffs� lawyers, or any speci�c plaintiffs� 
lawyer or �rm, �t under this description or participate in the questionable practices 
described in this report.

2. See Stephen J. Carroll et al., Asbestos Litigation 71 & tab. 4.1 (Rand Inst. for Civ. Just., 
2005), available at http://www.rand.org/pubs/monographs/2005/RAND_MG162.pdf.

3. See id. at 106; American Academy of Actuaries� Mass Torts Subcommittee, Overview of 
Asbestos Claims Issues and Trends 32 (Aug. 2007) [hereinafter �Overview�], available at 
http://www.actuary.org/pdf/casualty/asbestos_aug07.pdf.

4. See Carroll, supra note 2, at 103-04.
5. Hon. Dennis Jacobs, The Secret Life of Judges, 75 FORDHAM L. REV. 2855, 2858 (2007).
6. See James R. Copland, Trial Lawyers, Inc. Update No. 1: Silicosis (Aug. 2005), available at 

http://www.triallawyersinc.com/updates/tli_update_0805.html.
7. See Jonathan D. Glater, Many Silica-Damage Plaintiffs Also Filed Claims Over Asbestos, 

N.Y. TIMES, Feb. 5, 2005, at C1 (citing Claims Resolution Management Corporation) 
(�[O]f 8,629 [silicosis] plaintiffs . . . 5,174 had already �led asbestos claims.).

8. See CSX Transportation  v. Gilkison, No. 05-cv-202, (N.D. W. Va. July 5, 2007) (Am. 
Compl. ¶¶ 110-52); CSXT appended the documentation of the �ctitious doctor to a 
response �led Dec. 13, 2006 (Document 146-8).

9. See USA v. Robles, No. 06-20286 (S.D. Fla. Sept. 15, 2007) (Doc. 129, Factual Basis in 
Support of Entry of Guilty Plea ¶ 19).

10. See Chris Osher, Tearful Jaffe Sentenced to Federal Prison, Fined $5,000, TRIB.-REV.(Pitts-
burgh, Pa.), June 6, 2003.

11. See James Tanella, Managing Director, PACE, a unit of Navigant Consulting, Inc., pre-
sentation at Mealey�s Asbestos Super Conference, Sept. 26, 2007, p. 12 of hard copy and 
Oct. 11, 2007 e-mail correspondence.

12. See Baron & Budd Announces More Job Cuts, DALLAS BUS. J., Sept. 10, 2007.
13. JOHN UDD, A CHRONOLOGY OF MINERALS DEVELOPMENT IN CANADA (National Re-

sources Canada, 1998), available at http://www.nrcan.gc.ca/ms/stude-etudi/chro_e.htm. 
Many sources list the date as 1879, apparently based on what appears to be a typograph-
ical error in a 2001 newspaper series published by the Virginian-Pilot newspaper. See Bill 
Burke, Shipyards, a Crucible for Tragedy, VIRGINIAN-PILOT (Norfolk, Va.), May 6, 2001.

14. Bill Burke, Lawyers Go to Court for Asbestos Victims, VIRGINIAN-PILOT (Norfolk, Va.), 
May 10, 2001.

15. See http://www.motleyrice.com (last visited Aug. 18, 2007); PAUL BRODEUR, OUTRA-
GEOUS MISCONDUCT: THE ASBESTOS INDUSTRY ON TRIAL 136 (1985).

16. See http://www.motleyrice.com (last visited Aug. 18, 2007). The Asbestos Litigation 
History page provides a stunning summary of how asbestos claims ballooned from a 
handful of cases to a major national industry.

17. See Chris Joyner et al., Scruggs, Partner Enter Guilty Pleas, CLARION-LEDGER (Jackson, 
Miss.), March 14, 2008; see also Joseph B. Treaster, A Lawyer Like a Hurricane, N.Y. 
TIMES, March 16, 2007; John Mintz and Cecil Connolly, Wounding the Giant: Small-
Town Blow Exposed Cigarette Industry�s Soft Side, WASH. POST, March 30, 1998.

18. See Jason Embry, Lawyer Plants Seeds of Future Democrat Wins, AMER.-STATESMAN 
(Austin, Tex.), at A1.

19. The �rm�s website lists 70 cases with verdicts or settlements exceeding $1 million net to 
clients. The total value is $139,054,643. At 33 percent, a standard contingency fee, the 
�rm would have collected an additional $69.5 million in fees (i.e., 50 percent of net to 
clients). Some cases went to trial, where fees of 40 percent or more often apply; at that 
rate the fees would be $92.7 million. See http://www.baronandbudd.com (last visited 
Aug. 19, 2007).

20. Asbestos, http://www.heritageresearch.com/asbestos.htm (last visited Aug. 20, 2007).
21. Asbestos: History and Uses, http://dnr.wi.gov/air/compenf/asbestos/asbes3.htm (last 

visited Aug. 20, 2007).
22. THE ABCS OF ASBESTOS IN SCHOOLS (EPA 2003) (noting that most asbestos in schools 

is best handled by being left alone as long as it is not damaged in such a way that �bers 
become airborne).

23. Jock McCulloch, Beyond the Factory Gates: Asbestos and Health in Twentieth Century 
America, 32 J. HEALTH POL. POL�Y & L. 543, 543 (2007).

24. Bill Burke, Horrible Toll Could Have Been Avoided, VIRGINIAN-PILOT (Norfolk, Va.), 
May 6, 2001.

25. Bill Burke, How the War Created a Monster, VIRGINIAN-PILOT (Norfolk, Va.), May 6, 
2001.

26. Earliest Known Facts About Asbestos, http://www.umt.edu/libbyhealth/introduction/
background/asbestos_timeline.htm.

27. BARRY L. CASTLEMAN, ASBESTOS: MEDICAL AND LEGAL ASPECTS 1 (5th ed. 2005).
28. Earliest Known Facts About Asbestos, supra note 26.
29. See id.; CASTLEMAN supra note 27, at 226. Castleman, however, ridicules the standard 

with a quote from Dr. James P. Keogh introducing the chapter on Thresholds and 
Standards: �If you poison your boss a little bit each day it�s called murder; if your boss 
poisons you a little each day it�s called a Threshold Limit Value.� Id.

30. See Peter Huber, The Risk Race, THE NEW REPUBLIC, February 3, 1986, at 40.
31. CASTLEMAN, supra note 27, at 144 (noting that the settlement was possible in part 

because of �questionable practices Mr. Greenstone used in soliciting these cases�).
32. See id. at 145.
33. See BRODEUR, supra note 15, at 8-10.
34. See id. at 6.
35. Templait v. Combustion Engineering, Settlement Agreement, Mar. 8, 1969.
36. See BRODEUR, supra note 15, at 34.
37. See Borel v. Fibreboard Paper Products Corp., 493 F.2d 1076, 1083. 
38. BRODEUR, supra note 15, at 107.
39. See id.
40. See id. at 103-04.
41. See Huber, supra note 30, at 40 (�In his account of who knew what when�the core of 

his cover-up theory�Brodeur systematically obscures the difference between asbestos-
related cancer and asbestosis, usually a much less serious disease, and understood and 
discussed in the Manville boardrooms much earlier.�).

42. See BRODEUR, supra note 15, at 110-11; CASTLEMAN, supra note 27, at 492.
43. See BRODEUR, supra note 15, at 103-04.
44. CASTLEMAN, supra note 27, at 493-98.
45. See id. at 493. Citing Billetz v. Johns-Manville, Civ. No. 80-2976, Castleman notes that 

the documents led New Jersey federal Judge Harold Ackerman to allow a jury trial on 
negligence, fraud and conspiracy claims against Metropolitan Life.

46. Beshada v. Johns-Manville Products Corp., 442 A.2d 539 (N.J. 1982).
47. See Keene Corp. v Insurance Co. of North America, 667 F.2d 1034 (D.C. Cir. 1981).
48. See id.
49. Lester Brickman, On the Theory Class�s Theories of Asbestos Litigation: The Disconnect 

Between Scholarship and Reality, 31 PEPPERDINE L. REV. 33, 55 (2004).
50. 667 F.2d at 1057.
51. Michelle J. White, Asbestos Litigation: The Problem of Forum Shopping and Procedural 

Innovations and Potential Solutions, Transcript, Manhattan Institute Lecture, Sept. 14, 
2005, at 3.

52. CASTLEMAN, supra note 27, at 739.
53. Lester Brickman, The Asbestos Litigation Crisis: Is There a Need for an Administrative 

Alternative?, 13 CARDOZO L. REV. 1819, 1819 (1992).
54. See id. at 1823.
55. Overview, supra note 3, at 5 & n.55.
56. Carroll, supra note 2, at 71 & tab. 4.1.
57. Michelle J. White, Asbestos Litigation: Procedural Innovations and Forum Shopping, 35 J. 

LEGAL STUD. 365, 366 (2006).
58. Carroll, supra note 2, at 70-71.
59. See id. at 71 tab. 4.1.
60. See White, supra note 57, at 365.
61. Overview, supra note 3, at Executive Summary.

Endnotes

John Wylie, the primary writer, conducted some of the initial research for this report while preparing an article, �The $40 Billion Scam,� for 
the January 2007 edition of the Reader�s Digest (pp. 74-83). Some graphics concepts also were born during that process. Material which �rst  
appeared in that article is Copyright 2007, Reader�s Digest Association and is used with permission.



27 

62. See White, supra note 57, at 366 & n.2.
63. See CASTLEMAN, supra note 27, at 102.
64. See David Kotelchick, Asbestos: �The Funeral Dress of Kings��and Others, in DYING FOR 

WORK 192, 193 (Gerald Markowitz ed., 1989).
65. See id. at 194.
66. See id.
67. See id. at 198.
68. See Roger Parloff, The $200 Billion Miscarriage of Justice, FORTUNE, May 4, 2002.
69. See Mariana S. Smith, Resolving Asbestos Claims: The Manville Personal Injury Settlement 

Trust, 53 L. & CONTEMP. PROBS. 27, 29 (1990).
70. See id. at 29.
71. See id. at 27-28.
72. See Brickman, supra note 49, at 75 n.120.
73. See Insurance Information Institute, Issue Update: Asbestos Liability (June 2007).
74. See id.
75. See Brickman, supra note 49, at 129-30.
76. See id. at 132-33.
77. See Memorandum from David Austern, President, CRMC (Sept. 12, 2005), available at 

http://www.claimsres.com/documents/9%2005%20Suspension%20Memo.pdf.
78. Brickman, supra note 49, at 138.
79. See Michelle J. White, Why the Asbestos Genie Won�t Stay in the Bankruptcy Bottle, 70 U. 

CIN. L. REV. 1319, 1321 (2002).
80. See id.
81. See In Re: Silica Products Liability Litigation, MDL No. 1553, (S.D. Tex. Feb. 17, 2005) 

(Transcript of Direct Testimony of Heath Mason, Daubert Hearing, at 274-75) (PACER 
accession number 2:03-md-1553).

82. See N&M Inc. Sales by Customer Detail, at 27. When the company shut down, the 
records were seized by Forman Perry Watkins Krutz & Tardy. A copy of the company�s 
basic Quick Books �nancial history was provided to the author from the law �rm�s �les.

83. Transcript, supra note 81, at 274.
84. See Texas Department of Health, Complaint No. 1685 (June 24, 2002). The description 

of the initial complaint comes from the Complaint/Technical Assistance Request form 
found at page 6; the remainder from the investigator�s narrative report at pages 2-5.

85. 433 U.S. 350.
86. Cf. Lester Brickman, Ethical Issues in Asbestos Litigation, 33 HOFSTRA L. REV. 833, 833-

34 (2005); Lester Brickman, On the Applicability of the Silica MDL Proceeding to Asbestos 
Litigation, 12 CONN. INS. L.J. 10 (2006) [hereinafter �Applicability�]; Patrick M. Hanlon 
& Anne Smetak, Asbestos Changes, 62 N.Y.U. ANN. SURV. AM. LAW 525, 593 (2007).

87. See http://www.cwire.org/highest-paying-search-terms/ (last visited January 28, 2008); 
see also http://www.overlawyered.com/2006/03/search_engine_index.html.

88. Recorded telephone interview with Lester Brickman, Oct. 10, 2006.
89. MDL No. 1553 (June 30, 2005) (Order No. 29, at 108). The author visited the site in 

Ocean Springs, Mississippi and photographed the of�ce and massage parlor, although 
he screening clinic has closed.

90. E-mail to the author Oct. 15, 2006.
91. See Lester Brickman, Disparities between Asbestosis and Silicosis Claims Generated by 

Litigation Screenings and Clinical Studies, 29 CARDOZO L. REV. 513, 519-21 (2007). The 
physicians, mostly radiologists and pulmonologists, are certi�ed by the National Insti-
tute for Occupational Safety and Health for their special expertise in reading and clas-
sifying chest X-rays using the International Labour Organization scale.

92. The total universe of certi�ed B readers is extremely small. See id. at 520 n.16 (citing 
NIOSH data showing that in the last decade the total peaked at 627 in 1998, falling to 
just 387 in 2005).

93. See Applicability, supra note 86, at 9-13.
94. See Joseph N. Gitlin et al., Comparison of �B� Readers� Interpretations of Chest Radio-

graphs for Asbestos Related Changes, 11 ACAD. RADIOL. 243 (2004).
95. See Jonathan D. Glater, Reading X-Rays In Asbestos Suits Enriched Doctor, N.Y. TIMES, 

Nov. 29, 2005, at A1.
96. MDL 1553 (Order 29); news releases dated March 9, 2006, and June 7, 2006, from the 

Oversight and Investigations Subcommittee of the House Committee on Energy and 
Commerce. The committee conducted extensive hearings and research.

97. See Brickman, supra note 91, at Abstract, available at http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=970993 (�I have been able to determine that for every 1,000 
occupationally exposed workers screened, litigation screenings generated approximately 
500-600 diagnoses of asbestosis. In a clinical setting, however, the number diagnosed 
with asbestosis would be 40-50.�). In a telephone conversation with the author, Brick-
man noted that during the period of the screenings the value of each asbestosis claim 
would be about $100,000, which produces the �gure of $30 million to $50 million in 
excess claim value per 1,000 occupationally exposed workers.  

98. See Walter Olson, Creative Deposition, 34 CIV. JUST. MEMO. (Manhattan Inst. Center for 
Legal Pol�y, May 1998), available at http://www.manhattan-institute.org/html/cjm_34.
htm; Walter Olson, Thanks for the Memories, REASONONLINE, June 1998, http://reason.
com/9806/col.olson.shtml; Parloff, supra note 68, at 154.The �rm has vigorously con-
tested claims, with some success, that the memo was illegal or improper.

99. Stephen J. Carroll et al., Asbestos Litigation Costs and Compensation: An Interim Report, 
at 56 (Rand Inst. for Civ. Just., 2002), available at http://www.rand.org/publications/DB/
DB397/DB397.pdf.

100. MDL 1553 (April 16, 2004) (Letter to defense attorneys from Joseph Gibson of Quinn, 
Laminack & Pirtle) (on �le with author).

101. Gibson letter, supra note 100, at 2 (of the three page document, page one consists 
entirely of recipients and their fax numbers and the numbered page 1 is actually the 
second sheet while page 2 is the third sheet).

102. See id.
103. Second telephone interview, Dave Setter, Oct. 2, 2006.
104. The story is recounted in more detail in John M. Wylie II, The $40 Billion Scam, READ-

ER�S DIGEST 80 (Jan. 2007). The case is Trotter v. Pulsoman, No. 06-cv-619 (S.D. Miss.). 
Trotter�s widow was allowed as a substitute plaintiff on behalf of his estate. The case was 
closed December 12, 2007, after months in which the cases against all the defendants 
were dismissed. The dismissals of the cases as to the two primary defendants were with 
prejudice. All the dismissals required the parties to pay their own legal fees. The case 
generated 222 �lings, some of which are dozens of pages long.

105. See White, supra note 57, at 366-67.
106. See id. at 393 tab. 7.
107. Roger Parloff, Diagnosing for Dollars, FORTUNE, June 18, 2005, at 98.
108. In Re: Silica Products Liability Litigation, MDL No. 1553 (S.D. Tex.).
109. See Dr. David Weill, Senate Judiciary Committee Testimony, Fed. Doc�t Clearinghouse 

at 4 (Feb. 3, 2005) (�Although asbestosis and silicosis are different diseases that look 
different on x-ray �lms, it is theoretically possible for one person to have both diseases. 
A person could be exposed to both silica and asbestos in suf�cient quantities to cause 
either disease, but it would be extremely unusual for one person in a working lifetime 
to have suf�cient exposure to both types of dust to cause both diseases. In my clinical 
experience in the United States, I have never seen a case like this and colleagues who 
saw patients in periods where exposure levels were much higher have dif�culty recalling 
an individual worker who had both asbestosis and silicosis. Even in China, where I saw 
workers with jobs involving high exposure to asbestos and silica (such as sandblasting 
off asbestos insulation), I did not see anyone or review chest radiographs of anyone who 
had both silicosis and asbestosis.�).

110. See Brickman, supra note 91, at 516-17 n.4. 
111. Jonathan D. Glater, Suits on Silica Being Compared to Asbestos Cases, N.Y. TIMES, Sept. 

6, 2003, at C1.
112. See id. (�One large insurer now faces 30,000 silica cases, up from about 2,500 a year 

ago, said a spokesman for the coalition of insurance companies. . . . �I just don�t think 
that we�re seeing an epidemic of silicosis,� Mr. Glenn said, noting that according to the 
National Institute for Occupational Safety and Health�the government agency where 
Mr. Glenn used to work�fatalities are declining.�).

113. Recorded interview with Daniel J. Mulholland, Attorney, Forman, Perry, Watkins, 
Krutz & Tardy, Jackson, Miss., at the of�ce of the �rm, Monday, Sept. 25, 2006.

114. Id.



28 www.TrialLawyersInc.com

115. MDL 1553 (Oct. 29, 2004) (Dr. George H. Martindale Dep. at 64-66).
116. Id. at 64. 
117. Id. at 73.
118. MDL 1553 (Dec. 17, 2004) (Tr. Status Conf. at 17).
119. MDL 1553 (March 14, 2005 ) (Mot. Hr�g at 15).
120. Black�s Law Dictionary de�nes the Daubert test as: �A method that federal district 

courts use to determine whether expert testimony is admissible under Federal Rule 
of Evidence 702, which generally requires that expert testimony consist of scienti�c, 
technical or other specialized knowledge that will assist the fact-�nder in understanding 
the evidence or determining a fact in issue. Daubert v. Merrell Dow Pharms., Inc., 509 
U.S. 579, 113 S. Ct. 2786 (1993). Similar scrutiny must be applied to nonscienti�c expert 
testimony. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 119 S. Ct. 1167 (1999). Varia-
tions of the Daubert test are applied in the trial courts of most states.�

121. See the Daubert hearing transcripts, all three days, based on times recorded by court 
reporter, index of witnesses, and page counts.

122. MDL 1553 (March 14, 2005) (Mot. Hr�g at 9).
123. MDL 1553 (June 30, 2005) (Order No. 29 at 116).
124. MDL 1553 (Order No. 29 at 150).
125. Id. at 244-47.
126. Those making money from asbestosis cases and transforming them into silicosis regu-

larly use the word �inventory,� as though plaintiffs were commodities. See, e.g., MDL 1553 
(Feb. 17, 2005) (Testimony of Heath Mason, Day 2 of Daubert Hearings, at 286, 368). 

127. CSX Transportation  v. Gilkison, No. 05-cv-202 (N.D. W. Va. July 5, 2007) (Pacer Ac-
cession Doc. No. 208 plus exhibits A-HH, Am. Compl. ¶¶ 22-29).

128. No. 05-cv-202 (Dec. 22, 2005) (Compl. ¶ 26).
129. In Re: FELA Asbestosis cases, No. 02-C-9500 (Cir. Ct. W. Va.) (Mot. to Dismiss Plain-

tiff Rodney Chambers ¶¶ 15-18).
130. No. 05-cv-202 (Am. Compl. ¶¶ 41-45, 52).
131. Id. at ¶¶ 65-67.
132. Id. at ¶ 68.
133. In the Matter of the License of Raymond Anthony Harron, M.D., Texas Medical Board, 

No. C-9439 (April 13, 2007) (Agreed Order); 05-cv-202 (Am. Compl. ¶ 58).
134. The case is not yet to the summary judgment motion stage despite more than two 

years in court, and the defendants have only recently submitted formal answers. The 
defendants have generally denied the allegations, said they were isolated incidents, or 
challenged the legitimacy of the case on procedural, statute of limitation, and other 
grounds. Although the pleadings are �lled with references to alleged criminal activity as 
predicate acts for the now-dismissed civil RICO action, no criminal charges have been 
�led. The case and any remedies that a court might award are strictly civil.

135. No. 05-cv-202; No. 02-C-9500.
136. No. 05-cv-202 (Doc. 208).
137. No. 05-cv-202 (Am. Compl. ¶ 3).
138. See id.
139. See id. at ¶¶ 59-60.
140. Id. at ¶ 70.
141. Id. at ¶ 65.
142. Id. at ¶ 66.
143. See id. at ¶ 83 (citing 18 U.S.C. § 1341).
144. See id. (citing 18 U.S.C. § 1343).
145. See id. (citing 18 U.S.C. § 1961(1)).
146. Id. at ¶ 36.
147. Dr. Harron is himself a defendant in the Gilkison suit, as are current and former mem-

bers of the Peirce law �rm. Harron denies any wrongdoing in the Peirce cases he worked 
on, and strongly objects to references to his exercise of his Fifth Amendment rights in 
unrelated proceedings. No. 05-cv-202 (Jan. 30, 2008 ) (Doc. 263, Reply Mem.).

148. In the Matter of the License of Raymond Anthony Harron, M.D., Texas Medical Board, 
No. C-9439 (April 13, 2007) (Agreed Order). Under the deal which produced an agreed 
to order, Dr. Harron was allowed to neither admit nor deny the allegations against him 
and to deny that he violated the state�s medical practice act. His history and the action 

against him, however, remain on the medical board�s website in both the formal sections 
and the news release archives.

149. No. 05-cv-202 (Am. Compl. ¶ 53).
150. See id. at exh. G. (U.S. v. Corbitt, No. 93CR133A (N.D. Ohio) (Plea Agmt.)).
151. See id. at exh. K (journal entry dated Feb. 1, 2002, Ohio Department of Health, James 

Corbitt license application for a radiographer).
152. See id. at exh. J (Robert N. Peirce, Jr. Dep., May 8, 2007, at 147).
153. See id. at exh. F (James Corbitt Dep., Nov. 17, 2006, at 117-119).
154. See No. 02-C-9500 (Mot. to Dismiss Plaintiff Rodney Chambers ¶¶ 15-18). The ob-

scure West Virginia case would not be widely available except for a Motion to Limit 
Discovery �led by the Peirce defendants. CSX appended the documentation of the ghost 
doctor to a response �led Dec. 13, 2006 (Document 146-8).

155. See id.
156. See id.
157. See No. 05-cv-202 (Document 146-2, Ricky May Dep., at 6-11).
158. See id.
159. See No. 05-cv-202, (Dec. 22, 2005) (Compl. ¶¶ 21, 42).
160. See No. 05-cv-202 (June 14, 2006) (Br. Mot. Part. J. 7) (citing CSX Transportation v. 

May, No. 5:04-cv-83 (N.D. W. Va.) and CSX Transportation v. Jayne, No. 04-C-168-K 
(Cir. Ct. W. Va.)).

161. Court papers show that subsequent to the May-Jayne incident, Gilkison suffered a 
major stroke and his participation in the case has been limited.

162. No. 05-cv-202 (Am. Compl. ¶¶ 20, 74-75).
163. The Silicosis Story: Mass Tort Screening and the Public Health, Hearings before the 

Subcommittee on Oversight and Investigations of the Committee on Energy and Com-
merce, House of Representatives, Serial No. 109-124.

164. No. 05-cv-202 (Am. Compl. ¶¶ 169-70).
165. See id. at exh. C (Supplemental Ans. of Defendant Peirce, Raimond & Coulter, P.C. to 

Plaintiff CSX Transportation Inc.�s First Set of Interrogatories (Doc. 208-4)).
166. USA v. Byron Alfred Boyd, H-03-362 (S.D. Tex.); renumbered for electronic accession 

as 4:03-cr-00362.
167. See id. (Doc. 306, Mem. Op. and Order, U.S District Judge Sim Lake (Sept. 13, 2005)).
168. See Chris Osher, Testimony Implicates Ex-of�cial, TRIB.-REV. (Pittsburgh, Pa.), Dec. 13, 

2003.
169. There is no evidence that Peirce or other attorneys who may have been involved with 

Little committed any criminal act. Due to the sealed records, see supra note 167, inde-
pendent inquiry into the underlying facts is not possible. Defendant Peirce and defen-
dant Raimond admit giving $15,000 and $5,000, respectively, to Little�s union election 
and/or re-election campaigns. See No. 05-cv-202 (Apr. 11, 2008 ) (Def.�s Ans. ¶ 26); see 
id. at exh. C (Supplemental Ans. of Defendant Peirce, Raimond & Coulter, P.C. to Plain-
tiff CSX Transportation Inc.�s First Set of Interrogatories ¶ 2 (Doc. 208-4)).

170. See Agency Holding Corp. v. Malley-Duff & Assoc., 483 U.S. 143, 156 (1987).
171. No. 05-cv-202 (Mem. Op. and Order, at 6).
172. Id. at 9 (citing 18 U.S.C. § 1961(5)).
173. See id. at 10, 14.
174. No. 05-cv-202 (Mem. Op. and Order, at 9).
175. See id.; No. 05-cv-202 (Mar. 28, 2008) (Mem. Op. and Order, at 14).
176. Cf. No. 05-cv-202 (Apr. 11, 2008) (Def.�s Ans., Aff. Def. ¶ 6).
177. No. 05-cv-202 (Mar. 28, 2008) (Mem. Op. and Order, at 13-14).
178. Agency Holding Corp., 483 U.S. at 155.
179. The only claim not time barred by Judge Stamp�s order involved a lawsuit �led by the 

Peirce �rm on behalf of Earl Baylor on February 21, 2006.
180. Letter dated Feb. 22, 2006 from Robert L. Potter to Marc E. Williams and J. David Bo-

len of Huddleston Bolen, �led Dec. 13, 2006. No. 05-cv-202 (Doc. 146-12). Huddleston 
Bolen, of Huntington, WV, is outside counsel for CSX.

181. See generally USA v. Jaffe, No. 02-cr-188 (W.D. Pa.) (PACER accession no. 2:02-cr-188).
182. See id. (Aug. 21, 2007) (Doc. 56A, at 3-4).
183. See id. at 3.
184. Osher, supra note 10.

Endnotes



29 

185. Marylynne Pitz, Teary Judge Jaffe Admits Guilt to Extortion, POST-GAZETTE (Pittsburg, 
Pa.), Feb. 11, 2003.

186. Osher, supra note 184.
187. See 02-cr-188 (June 6, 2003).
188. Osher, supra note 184.
189. Id.
190. USA v. Jaffe (Doc. 56, at 2 & n.1).
191. USA v. Jaffe (Doc. 55, at 3).
192. In re: L. Tersigni Consulting, CPA, P.C., a/k/a/ L. Tersigni Consulting, P.C., debtor, No. 

07-50702 (Bankr. D.C., March 26, 2008) (Doc. 245, First Report of Hugh M. Ray, court-
appointed examiner).

193. Chris Schmitt and Frank Clemente, Federal Asbestos Legislation: The Winners Are�, 
PUBLIC CITIZEN�S CONGRESS WATCH, Washington, D.C., May 2005, at 3, 6 �g. 1. To date, 
the Tersigni investigations have focused on billing, not the validity of the �rm�s data or 
results. Public Citizen did not respond to a request for comment on whether it stands by 
its report, whether it paid Tersigni directly or veri�ed his data from other sources, and 
whether it, too, believes itself to have been overbilled.

194. No. 07-50702 (Doc. 245). The complete list is in Exhibit 1: Armstrong, Combus-
tion Engineering, Federal Mogul, Kaiser Aluminum, Owens Corning, U.S. Gypsum, 
U.S. Mineral, W. R. Grace, A C & S Inc., and Flintkote in Delaware; Artra Group in the 
Northern District of Illinois, Eastern Division; Babcock & Wilcox in the Eastern District 
of Louisiana; G-I Holdings, Burns & Roe and Congoleum in New Jersey; GIT, NARCO 
and Pittsburgh Corning Corp. in the Western District of Pennsylvania; J.T. Thorpe and 
Lac D�Amiante Du Quebec Lee in the Southern District of Texas; Porter Hayden Co. 
in Maryland; A.P.I. Inc. in Minnesota; Thurston & Sons, Inc., in the Eastern District of 
Virginia; and Quigley Co. in the Southern District of New York.

195. Id. (Doc. 245, at 1, 6, 11).
196. The trustee�an employee of the U.S. Department of Justice�told U.S. Bankruptcy 

Judge Judith K. Fitzgerald that department policy required the trustee�s of�ce to defer 
to criminal prosecutors and that the whistleblower�who now heads the new �nancial 
advisory �rm in the W.R. Grace bankruptcy�was innocent of any wrongdoing and 
could not have told anyone while the criminal probe was in progress.

197. No. 01-01139 (Hr�g Tr., at 14-15). The Grace case was among the �rst where informa-
tion on the Tersigni overbilling surfaced.

198. Id. at 22. The examiner notes that the FBI has been uncooperative in providing access 
to information that may be crucial to determining what claims the Tersigni �rm�s bank-
ruptcy estate may be successful in pursuing against the Mr. Tersigni�s personal probate 
estate. That continues the trend that triggered Judge Fitzgerald�s strong words.

199. No. 07-50702 (Apr. 8, 2008 ) (Doc. 257, Order Directing Mediation).
200. No. 07-50702 (First Report of Hugh Ray, at 7-8).
201. See Order in the Court, supra pp. 12-13.
202. See infra notes 203-28 and accompanying text.
203. USA v. Robles, No. 06-20286 (S.D. Fla. May 11, 2006) (Doc. 3, Indictment ¶ 10).
204. No. 06-20286 (Doc. 129, Factual Basis in Support of Entry of Guilty Plea ¶ 4).
205. Robles billed clients on behalf of an �outside company� that was supposedly handling 

the �extraordinary computer and data processing needs� demanded by the �sheer com-
plexity� of the litigation. The �rm was actually part of the Robles business and legal 
network, but clients were never told. Florida Bar v. Robles, No. SC-01-051 (Fla. 2003). 
Other bills found to be illegal or questionable by the state bar association included 
seven different charges for X-ray screenings that were supposed to be free, even $1 al-
located for electricity. Bar v. Robles (initial complaint). Alicia Vale, special counsel to the 
U.S. Attorney in Miami, con�rmed in a telephone interview on Sept. 24, 2007, that the 
$13.5 million �gure covered only money �directly diverted from client accounts,� not 
in�ated billing or other practices. She said prosecutors have not made a comprehensive 
estimate of the total loss to victims.

206. No. 06-20286 (Doc. 129, Factual Basis in Support of Entry of Guilty Plea ¶ 19).
207. Such fees were limited by law or contract to 33 to 40 percent. See note 205. See No. 

SC-01-051.
208. See id. Such fees were limited by contract to 10 percent. See note 205.

209. See id. (initial complaint ¶ 72).
210. Such fees were imposed 1.6 million times by Robles�s law �rms. In re: Appointment of 

Inventory Attorney for Louis Steven Robles, No. 03-11-CA 60 (Cir. Ct. Fla.) (exh. A). 
211. See note 205.
212. No. SC-01-051 (Order of the Supreme Court of Florida) (granting motion for emer-

gency suspension).
213. No. 06-20286 (Doc. 143).
214. Id. (Doc. 3).
215. Associated Press, Former Attorney Gets 15 Years for Stealing Asbestos Settlements, 

NAPLES NEWS, Dec. 4, 2007; John Pacenti, Fla. Attorney Sentenced to 15 Years in Prison 
for Bilking Elderly Clients Out of $13M, DAILY BUS. REV., Dec. 7, 2007. 

216. No. 06-20286 (Doc. 129, Factual Basis in Support of Entry of Guilty Plea ¶ 14).
217. Id. at ¶ 15.
218. Vanessa Blum, S. Fla. Attorney Pleads Guilty in $13.5 Million Theft, SOUTH FLORIDA 

SUN SENTINEL, Sept. 19, 2007; Movie Synopsis, HOLLYWOOD.COM, accessed at http://
www.hollywood.com/moviedetail/Love_God/168698 (last accessed Sept. 23, 2007).

219. Adam Groves, The Cutting Edge, FRIGHT SIGHT, www.fright.com/edge/lovegod.html 
(last accessed on Sept. 23, 2007).

220. In re: The Robles Law Center, P.A., and Louis B. Robles, P.A., Nos. 04-16685, 16686 
(Bankr. S.D. Fla.). Both the history of the case and the loan from Core Funding Group 
are detailed in a settlement agreement �led July 23, 2007.

221. See id. (Doc. 348). The deal sets up a complex payment schedule giving Core a �xed share 
of the estate�s income; if that doesn�t pay off the debt in full by the time there are funds  
to pay unsecured creditors, Core gets to �le an unsecured claim for a share of that money.

222. An analysis by the author of bills submitted by attorneys for the trustee, their �nancial 
and other advisors, and consultants, and for their expenses in the bankruptcy cases of 
the two law �rms with which Robles was af�liated (No. 04-16685 (Bankr. S.D. Fla.) (six 
consolidated for administration)) shows that attorneys billed the estate $1.025 million. 
The bills included $640,220.26 in attorney fees and expenses, of which $505,900 was 
approved; and $385,257.43 in fees and expenses for accountants, data management 
consultants, and �nancial consultants, of which $81,832.29 had been approved as of 
Sept. 18, 2007. A 20 percent holdback was imposed on the fees but can be sought when 
the proceedings conclude, and hearings on some fees and expenses had not yet been 
scheduled as of that date.

223. No. 04-16685 (Summary of Third Interim Application for Allowance and Payment of 
Compensation, at 17).

224. Id. (Fee Summary Attachment, at 11).
225. Id. (Docs. 318, 332). Certain parties had the right to protect certain documents from 

shredding; others had 30 days to seek exemptions for documents that the trustee would 
otherwise be allowed to shred. After that period the trustee was free to shred whichever 
documents had not been exempted.

226. No. 06-20286 (May 25, 2006) (Docket item No. 9) (Order).
227. Id. (Doc. 78).
228. Id. (Doc. 78, at 91).
229. Huber, supra note 30, at 41.
230. REPORT OF THE JUDICIAL CONFERENCE AD HOC COMMITTEE ON ASBESTOS LITIGATION 

2 (1991).
231. In re: Asbestos Product Liability Litigation, MDL 875 (E.D. Pa.) (Pacer accession no. 

2:01-md-00875-jg).
232. See MDL 875 (Jan. 31, 2007) (Hr�g Tr.).
233. See MDL 875 (Admin. Order No. 12).
234. See Telephone conversation with Marcy Croft, partner, Forman Perry Watkins Krutz & 

Tardy, March 20, 2008.
235. See MDL 875 (March 7, 2008) (Submission of the Defendants� Liaison Counsel Com-

mittee by Walter G. Watkins, Jr., partner, Forman Perry). 
236. See CASTLEMAN, supra note 27, at 748.
237. See id. at 749.
238. See id.
239. Amchem Products, Inc. v. Windsor, 521 U.S. 591, 613-29. 



30 www.TrialLawyersInc.com

240. Id. at 628-29.
241. See Hanlon & Smetak, supra note 86, at 558.
242. As outlined in the legislative �ndings of S. 742, the Ban Asbestos in America Act of 

2007, EPA has given asbestos its highest cancer classi�cation. Congress passed the Toxic 
Substances Control Act (15 U.S.C. § 2601) in 1976 based in large part on testimony 
about asbestos dangers, and 13 years later EPA promulgated �nal regulations under 
Title II of the act to phase out asbestos products in 1997. But in 1991 the U.S. 5th Cir-
cuit Court of Appeals overturned the regulation in Corrosion Proof Fittings v. EPA, 947 
F.2d 1201, and no appeal was �led. Senator Patty Murray (D-Wa.) worked six years to 
get an asbestos ban to the Senate �oor, and succeeded when S. 742 cleared the Energy 
and Public Works Committee on a 19-0 vote on July 31, 2007. The measure cleared the 
full Senate overwhelmingly, and a companion bill, H.R. 3285, was introduced in the 
House. Besides banning asbestos, the measures call for investment in research and treat-
ment and the launching of a public education campaign. But they do nothing to address 
the critical issue of how to compensate individuals harmed by asbestos. Sen. Specter 
was quoted in the Seattle Post-Intelligencer of August 1 as suggesting the bill should be 
held up until it addresses that issue, but Murray is adamant about keeping the issues 
separate. 

243. See Hanlon & Smetak, supra note 86, at 558.
244. See id. at 559.
245. Id. at 547.
246. See id. at 564.
247. See id. at 581.
248. See The Fairness in Asbestos Injury Resolution Act of 2006, S. 3274, 109th Cong. (2005).
249. See Hanlon & Smetak, supra note 86, at 582.
250. See Stephen Labaton, Asbestos Bill Is Sidelined by the Senate, N.Y. TIMES, Feb. 15, 2006.
251. Tim Weiner, Edward R. Becker, 73, Judge on Federal Court of Appeals, N.Y. TIMES, May 

20, 2006.
252. See Hanlon & Smetak, supra note 86, at 583.
253. Tanella, supra note 11, at 12, and Oct. 11, 2007 e-mail correspondence.
254. See id. at 11 and email.
255. See id. at 4-8, 11 and email.
256. Baron & Budd Announces More Job Cuts, DALLAS BUS. J., Sept. 10, 2007.
257. Telephone Interview, In-House Counsel of Defendant Industry (Mar. 31, 2008) (notes 

on �le with author).
258. Harris Martin, Judicial Roundtable, COLUMNS: ASBESTOS, July 2004, at 3.
259. Steve Korris, Asbestos Shift to Delaware Is Sign of Distinction for Madison County, MAD-

ISON-ST. CLAIR RECORD, July 7, 2005; AMERICAN TORT REFORM FOUNDATION, JUDICIAL 
HELLHOLES 2007 19 (�After ranking as the #1 Judicial Hellhole in 2002, 2003 and 2004, 
Madison County dropped to #4 in 2005 and then inched its way into �Purgatory� at #6 in 
2006. Thanks to the comprehensive reform efforts of Chief Judge Ann Callis, Judge Dan-
iel Stack�s continued diligence in dismissing out-of-state asbestos claims and other posi-
tive trends, the county avoided designation as a Hellhole this year.�). Unfortunately, there 
are signs that Madison County may be once more attracting out-of-state asbestos claims. 
See Editorial, Stop the Asbestos Surge, MADISON-ST. CLAIR RECORD, Mar. 16, 2008.

260. See Recorded Statement of Superior Court Judge Joseph Slights III, New Castle Coun-
ty, Del., Mealey�s Conference on Asbestos Litigation (Sept. 27, 2007).

261. Id.; see also Recorded Statement of Supreme Court Justice Richard Aulisi, 4th Judicial 
District of N.Y., Mealey�s Conference on Asbestos Litigation (Sept. 27, 2007).

262. Recorded Statement of Lisa Oberg, Defense Attorney and Partner, McKenna Long & 
Aldridge, quoting Plaintiffs� Attorney Richard Scruggs, Mealey�s Conference on Asbestos 
Litigation (Sept. 26, 2007).

263. Carroll, supra note 2, at xxv.
264. Recorded Statement of Edward J. McCambridge, Segal, McCambridge, Singer & Ma-

honey Ltd., Mealey�s Conference on Asbestos Litigation (Sept. 27, 2007).
265. EJUSTICE, THE LAWYER�S GUIDE TO MAKING THE INTERNET PAY (2006). The report, 

a sales tool handed out at lawyers� conferences, exhorts readers, �To the victor go the 

spoils, so read on and arm yourself with the knowledge to pro�t.�
266. Einstein Law �yer distributed at Mealey�s conference (Sept. 27, 2007). It offers a �me-

sothelioma exclusive statewide strategy� that includes videos and web advertising and 
management. By the opening of the conference, the company said, it already had sold 
packages to six �rms practicing in 13 states and the District of Columbia.

267. McCambridge, supra note 264.
268. Cf. Overview, supra note 3, at 32.
269. See Daniel Fisher, Double-Dippers, FORBES, Sept. 4, 2006.
270. See id. Neither Baron & Budd nor Weitz & Luxenberg have themselves been accused of 

double-dipping among asbestos bankruptcy trusts; however, having leading plaintiffs� 
law �rms responsible for the oversight of such trusts is presumptively unhelpful in en-
suring that said trusts embrace transparency and other policies likely to most effectively 
discourage the practice.

271. Editorial, Cuyahoga Comeuppance, WALL ST. J., Jan. 22, 2007.
272. Fisher, supra note 269.
273. See id.
274. See id.
275. See id.
276. See id.
277. See, e.g., S. 220, 2008 Sess. (W. Va. 2008); H.R. 484, Reg. Sess. (La. 2008).
278. Lester Brickman, DOJ�s Free Pass for Tort Fraud, WALL ST. J., Dec. 26, 2007, at A11.
279. Email to the author, April 7, 2008. 
280. The screenings were held December 3-7, 2007 in Bartlesville, Okla. and March 31-

April 4 in Pryor, Okla. A third was scheduled April 28-May 2 in Durant, Okla. All were 
sponsored by Nix Patterson & Roach of Dainger�eld, Texas.

281. Personal observations of and documents collected by City Editor Chris Edens of the 
Oologah (Okla.) Lake Leader newspaper during a visit to the Pryor, Okla., screening on 
April 4, 2008.

282. See http://www.safeworksillinois.com/safeworks-team.php (last visited April 11, 2008).
283. Email and telephone interviews April 12, 2007 with Eric Wetzel of Shipley & Associates 

Inc., an Austin, Texas strategic consulting, communications, and research �rm which 
handles some public relations work for Nix Patterson & Roach.

284. Contract and power of attorney document distributed at the Pryor, Okla., screening 
on April 4, 2008. The fee is set in Section II, the other cited provisions are in Sections III 
and VI. The agreement is for NP&R and local counsel, Law Of�ce of Ben Sherrer, P.C.

285. Id.
286. Id.
287. Id.
288. Id.
289. Email and telephone interview with State Rep. Ben Sherrer, D-Chouteau, April 11, 2008.
290. Id.
291. See American Tort Reform Association, State Reforms: Texas, available at http://www.

atra.org/states/TX.
292. See American Tort Reform Association, State Reforms: Mississippi, available at http://

www.atra.org/states/MS.
293. See id.
294. See Huber, supra note 30, at 40.
295. Rather than eliminating several liability altogether, many states limit several liability 

to apply only if the jury determines that a defendant is 50 percent responsible for the 
plaintiff �s injuries. See, e.g., Miss. Code Ann.  § 85-5-7(2).   

296. Discussion with Linda Kelly, Vice President, Institute for Legal Reform (Apr. 17, 2008). 
See, e.g., S. 220, 2008 Sess. (W. Va. 2008); H.R. 484, Reg. Sess. (La. 2008).

297. Cf. Brickman, supra note 278, at A11.
298. Steven Church & Jack Kaskey, W.R. Grace to Settle Asbestos Claims for $1.8 Billion 

(Update6), BLOOMBERG.COM, Apr. 7, 2008, available at http://www.bloomberg.com; 
Ted Frank, BREAKING: W.R. Grace Settles, POINTOFLAW.COM, Apr. 7, 2008, available at 
http://www.pointo�aw.com/archives/2008/04/breaking-wr-grace-settles.php.

Endnotes






