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When the Manhattan Institute’s Center for Legal Policy 
released its first Trial Lawyers, Inc. report, in 2003, we 

called asbestos litigation the “longest-running mass tort in U.S. his-
tory and arguably the most unjust.”1 Even as the incidence of new 
cases of the serious lung cancers caused by asbestos remained con-
stant—for mesothelioma, at 2,000 to 4,000 per year—new asbes-
tos claims exploded, nearing 100,000 in 2001 (see graph below).2

This report describes Trial Lawyers, Inc.’s asbestos litigation busi-
ness line in more detail. A flame retardant originally thought to be a 
“magic mineral,” asbestos ended up causing the death of thousands of 
individuals; likewise, litigation that originally sought redress for the 
truly injured metastasized into a big business that in too many cases 
recruited sham victims to beef up the plaintiffs’ bar’s bottom line.

The business model underlying such abusive litigation uses sophis-
ticated marketing to attract thousands of claimants, generates cases 
with flimsy medical diagnoses, and packages claims together to over-
whelm defendants and courts. Ultimately, the attorneys bully besieged 
defendants into settlements that enrich Trial Lawyers, Inc., while leav-
ing genuinely injured claimants high and dry.

The overall cost of asbestos litigation is staggering, totaling over 
$70 billion in direct losses (see graph below) and bankrupting 80 com-
panies.3 Of that $70 billion, fully $40 billion has gone to lawyers (see 
graph, next page).4 And as those bankruptcies have moved corporate 
defendants out of Trial Lawyers, Inc.’s crosshairs, asbestos lawyers have 
targeted companies with ever more tenuous ties to asbestos’s manufac-
ture. Ironically, then, much of modern asbestos litigation has involved 
the filing of lawsuits by individuals who aren’t sick against companies 
that never made the product alleged to have caused their sickness. 
Asbestos litigation today is thus exceptionally costly, extremely inef-
ficient, and unfair to defendants and legitimate plaintiffs alike. 

In addition, asbestos litigation has threatened the very integrity  
of the legal system itself. As recently noted by Chief Judge Dennis  
Jacobs of the Second Circuit U.S. Court of Appeals, judges in asbestos 

litigation have all too often processed massive caseloads “without re-
gard to whether the claims themselves are based on fraud, corrupt ex-
perts, perjury, and other things that would be deplored and persecuted 
by the legal profession if done within other commercial fields.”5

In 2005, as we documented in a Trial Lawyers, Inc. Update,6 U.S. 
District Court Judge Janis Graham Jack proved a striking exception to 
this historical trend. Judge Jack uncovered massive fraud in the asbes-
tos litigation industry: thousands seeking recovery for alleged injuries 
purported to be caused by silica exposure, 60 percent of whom had 
already recovered from lung injuries supposedly caused by asbestos.7  

As well as documenting asbestos-silica “double-dipping,” Judge 
Jack highlighted how asbestos and silica lawyers were shuffling plain-
tiffs through bogus medical exams geared toward finding injuries. 
Recent cases have echoed her findings: in one case last year in West 
Virginia, defendants said they had discovered claims filed by fictitious 
plaintiffs and diagnoses conducted by fictitious doctors.8 Others paint 
a portrait of even broader corruption: a Miami asbestos lawyer stole 
millions from his own clients,9 and a Pennsylvania judge was convicted 
of soliciting bribes from attorneys with asbestos dockets before him.10

State-level tort reforms and Judge Jack’s documentation of fraud 
have made trouble for Trial Lawyers, Inc.’s traditional asbestos litiga-
tion business model. With judges—and prosecutors—watching more 
closely, the number of new filings in which plaintiffs have not devel-
oped malignancies has plummeted over 96 percent.11 Large asbestos 
law firms have had to trim hundreds from their payrolls.12

Still, it would be foolish to assume that Trial Lawyers, Inc. will give 
up its long-running revenue stream without a fight. Lawyers have been 
shifting cases into new states without tort reform laws. Hundreds of 
thousands of claims remain outstanding. Many billions of dollars in 
asbestos bankruptcy trusts are still to be paid out to future claimants. 
Lawyers have begun developing a new double-dipping strategy in 
which they try to recover money from both the trusts and in court, 
in different jurisdictions, without any disclosure or offset. And Trial
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Lawyers, Inc. has begun setting up new mass asbestos screenings to 
generate more plaintiffs.

How can we fix asbestos litigation? The solution must rely on all 
three branches of government. The striking evolution of the trial law-
yers’ business model after Judge Jack’s decision shows the importance 
of strong and continual judicial supervision of the asbestos docket. 
Judges should not only look to ensure that claims are legitimate but 
also scrutinize settlements to ensure that they are fair. Prosecutions are 
needed as well to punish and deter wrongful conduct.

Legislatively, efforts to develop a comprehensive federal solution—
after years of trying—have proved to be fruitless. Several states have, 
however, made progress, and a piecemeal state-by-state approach to the 
problem may be the only feasible way to ameliorate the asbestos liti-
gation climate in the near future. Reforms might include: insisting on 
real medical standards of evidence; barring lawyers from shopping their 
cases to lowest-common-denominator jurisdictions; revising joint-and-
several liability laws to protect tertiary defendants from shouldering 
costs caused principally by others; and adopt-
ing transparency rules to ensure that asbestos 
claimants are not double-dipping into the 
bankruptcy trusts and multiple jurisdictions.

This latest edition of Trial Lawyers, Inc. 
is not intended to cover comprehensively 
the intricacies of asbestos litigation and the 
various policy remedies being pushed. We 
do hope that it will help readers understand 
the business model underlying the asbestos  
lawsuit machine—unfortunately, a para-
digm for the litigation industry as a whole.

James R. Copland 
Director, Center for Legal Policy

Manhattan Institute for Policy Research

Asbestos Litigation Has Been an Inefficient
System for Providing Compensation

Distribution of Total Payments Through 2002

Source: American Academy of Actuaries and RAND

$30 Billion
Reached Plantiffs

$21 Billion for
Defense Costs

$19 Billion for
Plaintiffs' Attorneys
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Introduction

Once known as the indispensable 
insulator, asbestos has become Trial 

Lawyers, Inc.’s longest-running bonanza.

When American commercial mining of an obscure mineral known as asbestos began in 1874,13 nobody could have foreseen the magni-
tude of the industry that would grow up around it, the harm it would cause, its eventual exploitation by the $20 billion-plus asbestos 

bar—an industry in its own right—or its role in launching the careers of the following advocates:
14

-
eral court in Charleston, South Carolina, settling it within 18 months for over $100,000.15

between 250,000 and 2 million asbestos claims.16

multimillion-dollar fee dispute, used his asbestos winnings to 
finance the tobacco litigation that made him a billionaire.17

Party fund-raiser.18

boasts of winning over $140 million for clients claiming to 
have mesothelioma, an asbestos-caused cancer, but doesn’t 

-

Despite its current reputation, asbestos helped make 
America a world power and protected both warriors and ci-
vilians from the age-old scourge of death by fire. Neverthe-
less, asbestos’s legacy has also been death—and, in response, 
an epidemic of lawsuits, many riddled with fraudulent allega-
tions, has distorted our economy while endangering relief for 
those who need it most.

Humans have used asbestos for centuries: its name comes 
20 and the ancient 

world used asbestos for everything from fabrics21 to lamp 
wicks. In more modern times, asbestos ceiling and floor tiles 
have protected millions of schoolchildren from fire,22 and as-
bestos insulation fireproofed America’s fleet. Indeed, at the 

The asbestos industry in the United States grew astronom-
ically in the twentieth century: asbestos consumption went 

employed as many as 2.5 million Americans.23 In chronicling 
the asbestos industry that developed around the construction 
of naval vessels in World War II, Virginian-Pilot

"Asbestos Man," 1939 World's Fair"Asbestos Man," 1939 World's Fair
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24

thousand—only somewhat less than the rate for combat troops.25 That asbestos might be 
harmful to one’s health is hardly a modern discovery: the ancient Roman naturalist Pliny the 
Elder allegedly reported a lung sickness among slaves who wove asbestos into cloth.26 At the dawn of the twentieth century, asbestos was listed 

 27 Still, health concerns were not buttressed 

28

Dr. W. E. Cooke reported the first modern asbestos-related death in the British Medical Journal  The 

29

30

-
abled after being denied a safe working environment at 
the company’s Manville, New Jersey, plant. The com-

any further actions against the company.31

Another 20 cases filed two years later involving the 
company’s Waukegan, Illinois, plant were eventually 
tossed out of court. The Illinois legislature quickly 
expanded the workers’ compensation law to cover oc-
cupational disease.32

The first modern asbestos lawsuit involved a single 
lawyer meticulously building a case for a single cli-
ent.33 Ward Stephenson, a well-known trial lawyer in 
Orange, Texas, filed his case on behalf of asbestos in-

 
after Selikoff ’s landmark study.34

defendants paid a combined $75,000, of which $7,500 
went toward reimbursing the Texas workers’ com-
pensation system and its insurers.35 Tomplait wound 

36

The firm founded by Fred Baron, 
a leading Democratic Party  

fund-raiser, has won over $69 million 
in asbestos litigation fees.

Annual U.S. Asbestos Use Fell Rapidly  
After Health Consequences Became Known

U.S. Consumption in Metric Tons

Source: U.S. Geological Survey
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Introduction

The Tomplait case

the moat and castle walls that had historically protected the asbestos industry. The court ruled that strict liability applied up and down the chain 
-

were not relieved of theirs.37

After Stephenson, the trial lawyer who next advanced asbestos litigation was New Jersey plaintiffs’ attorney Karl Asch. Asch noticed 
 

Metropolitan Life Insurance Company to survey all its factories and to make recommendations for the elimination of conditions which 
38 The report also described supposedly similar joint industry efforts that began in the same decade.39 Asch 

magnesia started an empire—and a nightmare.64 65

66 -
pany out of the Depression; its unstoppable growth drew the notice of Time 67

68—but by that time, it had also racked up more 
69

70

current and future asbestos claimants.71

processing over the rights of future claimants, and scanted verification of actual injury or significant contact with Manville products.72

73 The trust was redefined as a limited fund in 

74

The trust was severely depleted by specious claims arising from mass screenings sponsored by plaintiffs’ attorneys.75

76 In 2005, the trust stopped accepting medical reports 
from certain doctors and screening facilities that were facing con-
gressional and grand jury investigations for fraud.77

With the Manville cash cow weakened, plaintiff ’s lawyers went 
looking for new deep pockets. In order to transfer liability to finan-
cially stronger defendants such as suppliers and other manufactur-
ers, new cases had to minimize Manville’s role, which a comparison 
of testimony before and after the Manville bankruptcy indicates 
occurred. Manville’s share of asbestos-product exposure alleged in 
tort claims fell from 80 percent to as low as 10 percent, a change 

78

The U.S. Supreme Court’s rejection of mandatory class ac-
tion settlements and Congress’s failure to adopt an administrative 
compensation scheme left bankruptcy as the only viable measure 
for many companies with major asbestos exposure, despite the  
apparent abuses committed against the Manville Trust.79 Con-
gress acknowledged the reality of the situation by adopting special  
Chapter 11 trust provisions for companies with asbestos liabilities.80

Many trusts based on the Manville model have suffered the same 
abuses.

Claims quickly exceeded expectations. Payouts were reduced to 10 percent 
in 1995 and to 5 percent in 2001. In 2002, more stringent claim criteria were 
adopted, which took effect in 2004. The balance in the trust has leveled out 
since those reforms. The trust has paid out $3.4 billion on 778,200 claims.

* First three quarters of 2007
Sources: Manville Trust Filings to the Court, American Academy of Actuaries

An Explosion in Claim Payments Sent the 
Value of the Manville Trust Plummeting
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In Borel, the U.S. Fifth Circuit Court 
of Appeals demolished the  

castle walls that had protected  
the asbestos industry.

 
posed by asbestos,40 though, to be fair such industry claims were typically made only about cancer, not asbestosis, the risks of which had long 
been known.41

Asch followed up his suspicions, and what he discovered jump-started asbestos litigation as we know it: in response to a discovery request 
Asch made, he received access to a box of documents that had been meticulously maintained by Raybestos-Manhattan.42 Now known as the 
Sumner-Simpson papers, Asch’s cache of documents described in great detail the efforts of Raybestos, Johns-Manville, and other manufacturers 
to find out about the hazards of asbestos, develop strategies to deal with them, and—most important—to keep that knowledge from the public 
and workers.43 Although Asch was the first one to introduce the damning documents in court,44 it was Ron Motley who used them to persuade a 
South Carolina judge to reverse a defense victory in a jury trial.45 Many see that reversal as precipitating today’s asbestos litigation avalanche.

threw out this long-standing doctrine with regard to product liability, holding:
The burden of illness from dangerous products such as asbestos should be placed upon those who profit from its production and, 
more generally, upon society at large which reaps the benefits of the various products our economy manufactures. That burden 
should not be placed on the innocent victim. . . . At the same time, we believe this position will serve the salutary goals of increas-
ing product safety research and simplifying tort trials.46

Somehow, it didn’t quite work out the way the opinion’s author, Justice Morris Pashman, and his five colleagues anticipated.
-

ability. Instead of limiting recovery to the maximum payout that the policy’s terms permitted in the year when symptoms were diagnosed, the 
court added together the maximums for every year between the date of exposure and diagnosis.47 Since such a time interval is often longer than 
two decades, the court in effect created a honey pot for plaintiffs48 worth tens of billions of dollars.49 Circuit Judge Patricia Wald warned that 

50

The decade after Borel saw 25,000 asbestos cases filed.51

costs had topped $1 billion.52 Many companies, Johns-Manville among them, resorted to filing for bankruptcy or forming special trusts to pay 

53 The situation triggered speculation that the judicial system was, in effect, creating a national 
health-insurance system for at least one disease.54 55

Producing an accurate count of cases, claims, and plaintiffs is almost impossible because their numbers are not identical; they vary widely, 
people filed 

asbestos injury claims in 2000,56 while a study based on a review of the SEC filings of 12 major corporations showed almost ten times as many 
claims filed against just those 12 in the same year.57

58

59 As of today, as many as 10 million claims may 
have been filed,60 61 more than double the cost of the total Superfund cleanup program.62

is even longer,63 the ultimate defendants were typically uninvolved in the product’s actual manufacture, just as many of the later-filing plaintiffs 
were unlikely to be symptomatic. We will explore that sad irony in the pages that follow.
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Business Model

The lawsuit industry’s asbestos business line has made millionaires out of 
Trial Lawyers, Inc.’s leading attorneys, but it also has enriched scores of 

allied marketers, doctors, and peripheral players. Take Heath Mason, a junior-
college dropout with no legal or medical training81 who made $25.5 million from 
asbestos litigation.82

-
rant, shopping-center, or motel parking lots. Mason would lure passersby with at-

83 such as the two young lawyers he met 

X-ray screening van in a Staples parking lot.84

Players like Mason have been essential to the Trial Lawyers, Inc.’s asbestos liti-

that the settlements have been far more rewarding for the filing lawyers than for 
those victims who were truly injured.

To make its asbestos line really grow, Trial Lawyers, Inc. needed a market-
ing program more sophisticated than Heath Mason’s lawyer girls. Its seeds were 

and Ron Motley launched asbestos litigation as we know it. In that year, in the 
case Bates v. State Bar of Arizona,85 the United States Supreme Court ruled that 

to the U.S. Constitution. In one fell swoop, age-old professional barriers against 
trial-lawyer solicitation were effectively eviscerated.

After Bates, trial lawyers could unabashedly troll for clients using slick market-
ing techniques borrowed directly from Madison Avenue’s corporate advertising 

Asbestos plaintiffs are burned by the 
litigation industry’s manufacturing model.

In 1977, the Supreme Court ruled 
that attorney advertising  

was commercial speech protected 
by the First Amendment.

Asbestos Claims 
Assembly Line

Source:Manhattan Institute and
Reader’s Digest research

Trial Lawyers, Inc. uses
advertising and Internet

to recruit clients

Screening companies  
 generate chest

X-rays and work histories 

Doctors rubber-stamp
standard diagnoses

Trial Lawyers, Inc.
bundles inventory and files 

mass tort claims

Courts are overwhelmed,
and companies pay

Payday for Trial Lawyers,
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campaigns. To build its asbestos litigation business, Trial Lawyers, Inc. employed all the modern 
mass-media techniques, including saturation of television, radio, and direct mail.86 In more re-
cent times, the litigation industry has also resorted to more targeted Internet marketing: asbestos 

87

88

To convert its recruits into actual plaintiffs, Trial Lawyers, Inc.—at least in theory—had to es-
tablish that the recruits were actually ill, that their illnesses resulted from asbestos exposure, and 
that that exposure resulted from contact with the products or workplaces of the plaintiffs’ lawyers’ 
contemplated targets. To overcome these troublesome procedural niceties, the litigation industry 
developed a low-cost screening business intended to maximize the number of passable plaintiffs 
at minimum cost.

To facilitate this aspect of the business, law firms hired screening companies to seek out workers 
who might have been exposed to asbestos. Typically, these operations, like Heath Mason’s, were run 
out of parking-lot trailers or vans; one screening outfit had its headquarters in a real-estate office lo-
cated in a shopping center near a massage parlor.89 Despite the humble character of these operations, 

90

91 People with little or no medical training 
ran the screening clinics: high school students or clerical workers took patient histories, a crucial 

with rubber stamps.

A typical "screening van," used to generate thousands of medical diagnoses of asbestos injury in shopping-center parking lots.A typical "screening van," used to generate thousands of medical diagnoses of asbestos injury in shopping-center parking lots.
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Many of the asbestos screening doctors 
have disavowed diagnoses under  

oath or invoked their Fifth Amendment 
right against self-incrimination.

Business Model

of analyses,92 and all the screeners chosen seemed to find positive results with suspicious frequency.93 Just how suspicious? In 2004, Johns  

Hopkins researchers found abnormalities in only 4.5 
94 After 

-
warded it to the screening company, which prepared 
what appeared to be individualized diagnosis letters, 
signed with a rubber stamp, that its nominal authors 
hardly ever saw. 

The volume of claims that some of the unscrupu-
lous physicians processed is mind-boggling: beginning 

88,000 patients, performing as many as 150 readings a 
day.95 When later required to testify about them under 
oath, many of the screening doctors disavowed them 

incrimination.96 The difference in economic value be-
tween the accurate clinical diagnoses and those from 
the most prolific screening doctors is striking—the 

more per 1,000 patients examined.97

That Trial Lawyers, Inc.’s dubious screening prac-
tices could generate valuable legal claims is a power-
ful indictment of some American courts’ handling 
of scientific evidence. Still, the lawyers may not have 
fared so well had they been forced to litigate each indi-
vidual claim in the forum where each plaintiff lived or 
had worked. Key to the lawyers’ strategy was bundling 
thousands of claims—to the point of overwhelming 
courts’ ability to handle the volume of claims filed—
and filing their mass of claims in favorable forums. 

County, Illinois, Trial Lawyers, Inc. was in a position 
to extract millions of dollars more per claim in any 

* Pennsylvania is the baseline jurisdiction for forum-shopping analysis.
Difference in plaintiff's return from baseline jurisdiction is shown in 2003 dollars.
Source: Michelle J. White, Professor of Economics, University of California, San Diego

Baseline
Forum*

+$1
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Even were such trials to occur in a fair jurisdiction, defendants often confronted long odds of success. Just as Trial Lawyers, Inc. constructed 
the screening process to virtually ensure diagnosis of injury, litigation industry attorneys often left little to chance in preparing for trials that 

-
98 Little

wonder defendants almost always settled asbestos cases 

99

Settlement, of course, was Trial Lawyers, Inc.’s ultimate 
goal. Without having to invest the time and money in go-
ing to trial, where they risked losing, lawyers could collect 

-
-

bursement for legal fees, even on the off chance that they 
were victorious—defendants were forced to capitulate.

The losers were not only defendant companies and 
their employees and shareholders but also those Trial 
Lawyers, Inc. plaintiffs who had been genuinely hurt and 
harbored potentially legitimate claims. With bundles of 
clients and lax ethical oversight, lawyers pitched their own 
plaintiffs’ futures like used cars, offering 40 percent off for 

100—or 
even a once-in-a-lifetime steal of up to $1 billion off.101

A grotesque example of these tactics emerged in silico-
sis litigation, which, as we will see, is asbestos litigation’s 

$1.5 billion in pretrial costs, then mow you down before 
juries at a cost of tens to hundreds of millions of dollars 
per case.102 Plaintiffs without current symptoms would get 

silicosis would face long, torturous deaths with no ad-
ditional resources for end-of-life care. Defense attorney 
Dave Setter said that he had heard these kinds of bullying 
tactics before but never presented so brazenly. He com-

103

clients, whom the lawyers seemed happy to ignore in fa-
vor of fast and lucrative settlements. Indeed, plaintiffs’ 
contact with lawyers in asbestos litigation generally has 
been limited to signing one set of forms to hire the lawyers  
and certify information and a second set to approve a settlement.

-

104

that formed the core of the trial bar’s burgeoning silicosis docket; and the unraveling of that sordid tale would begin to give public exposure to 
the inner workings of Trial Lawyers, Inc.’s asbestos litigation machine.

ment

Trial Lawyers, Inc.’s asbestos business relies on overwhelming courts with so 
many asbestos claim filings that judges see no way to process the cases before 
them. Unable to rely on traditional case-management processes, judges have ex-
perimented with new techniques: large consolidated cases that inevitably pay out 

that are inherently unfair to defendants.
In bouquet trials, individual plaintiffs are selected as stand-ins for large 

managed at trial and that serve as the basis for subsequent settlement.105 -
cated trials have a liability phase and a damages phase; a defendant that has been 
found liable will probably settle in preference to risking an exorbitant judgment. 
In practice, bouquet and bifurcated trials have ended up with plaintiffs winning 
damage awards significantly higher than in traditional suits. Specifically, bou-
quet trials resulted in an additional $1.2 million in damages for a plaintiff, while 

106 Judges’ 
efforts to streamline their dockets, then, have further increased defendants’ pres-
sure to settle.

Source: Michelle J. White, Professor of Economics, University of California, San Diego
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Fortune magazine noted that by 1999, “the odor around asbestosis diagnosis had been so foul for so long” that it was being called “a mas-
sively fraudulent enterprise” in law journals.107 But while professors such as Lester Brickman documented abuses, few acted on them—

until February 2005, when U.S. District Court Judge Janis Graham Jack presided over an extraordinary three-day hearing in Corpus Christi, 
Texas, in a 10,000-claim multidistrict-litigation docket108 involving silicosis “victims.”

How did silicosis plaintiffs unwittingly manage to unmask the asbestos scam? The Jackson, Mississippi, law firm Forman Perry Watkins Krutz 
& Tardy, after three decades of asbestos litigation defense work, was now facing a new flood of silicosis claims. Software developed by Forman 
Perry’s computer consultant discovered that thousands of the new silicosis claimants were asbestos “retreads”—i.e., they had previously been 
plaintiffs seeking compensation for asbestosis and were now “double-dipping” in hopes of recovery for silica-induced lung impairment. Since 
the likelihood that these individuals were seriously impaired by exposure to both asbestos and silica particles was very low,109 Forman Perry 
began to investigate.

Judge Jack’s own growing concerns led her to allow discovery and comparative analysis of past medical records of asbestosis and current re-
cords of silicosis with the hope of determining the underlying reliability of screening-clinic X-rays, breathing tests, and diagnoses by physicians 
at the heart of each plaintiff ’s claim. The process triggered testimony in open court and cross-examination of doctors and screeners—something 
almost unheard of in mass proceedings and yet so obviously called for.110 Indeed, the evidence adduced in Judge Jack’s hearings blew the lid off 
this Trial Lawyers, Inc. assembly-line scam.

Mass silicosis lawsuits are much more recent than those 
seeking recovery for asbestosis. In 2003, a New York Times 
story exposed a flood of new advertising for silicosis plaintiffs 
by Texas and Mississippi law firms.111 One insurance compa-
ny cited a 1,200-percent increase in silicosis claims over the 
previous year, despite the reduction in silica health problems 
over the same period.112

Like asbestos, the mineral silica can be dangerous to the 
lungs: repeated inhalation of silica dust, usually by mining 
or metal foundry workers, can cause silicosis, which results 
in permanent scarring. The use of silica in the manufacture 
of glass, fiberglass, paints, and ceramics has exposed an even 
larger population, so that silica, like asbestos, is pervasive 
enough to be an alluring mass-tort target.

Forman Perry discovered almost by accident that many 
silica litigants had previously been asbestos litigants. It did so 
in the course of employing a computer consulting company 
to turn paper documents into digital documents. The For-
man Perry employees using the system found that it refused 
to accept the names of a great many silicosis claimants. The 
reason was that a protocol to guard against data contami-
nation prevented the same name from being entered twice. 
Those same names, it was soon discovered, had been entered 
five years earlier as asbestosis claimants.

Exposing Fraud: Judicial Review

A Texas judge blows the lid 
off Trial Lawyers, Inc.’s secret 

asbestos litigation scam.

Professor Lester Brickman (center) invites questions from a nationwide audi-
ence after U.S. District Court Judge Janis Graham Jack gave an off-the-record 
briefing at the Benjamin N. Cardozo School of Law. Adam Liptak (left), national 
legal reporter for the New York Times, helped moderate the March 2007 session. 
Judge Jack’s handling of a consolidated silicosis case in Corpus Christi brought 
widespread scrutiny of litigation fraud in asbestos and silicosis cases.
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The scars that asbestos causes look like threads, while the scars 
that silica causes look like BBs. So, noted Forman Perry attorney 
Daniel J. Mulholland, “[I]f I find a plaintiff regarding whom a 
doctor said, ‘I see threads,’ but then he later says, ‘I’ve now looked 
at a different X-ray and I see no threads, but I see BBs,’ I know 
something is up.”113

Mulholland said that he and others “started raising hell with 
Judge Jack about the fact that these people were asbestos retreads [who had] had an asbestos claim [and] now were trying to double-dip and 
come back in and assert a silica claim.”114 Judge Jack ordered the plaintiffs’ lawyers to turn over medical records to Forman Perry, who subjected 
them to further computer analysis.

The litigation industry’s scam further unraveled on October 29, 2004. Dr. George Martindale—whose reports formed the basis for 3,617 
pending silicosis cases—admitted that the language he had used had come from a law firm and screening company.115 What appeared to be cus-
tom diagnoses were actually form letters typed dozens or hundreds of miles away. Asked under oath if he thought he was “rendering a diagnosis” 
with those documents, Dr. Martindale replied, “No, sir.”116 Dr. Martindale explained, “I had no medical relationship with the patient, and N&M 
[Screening] owned the X-ray, owned the report.”117

Judge Jack’s reaction to the October deposition was withering. “I’m really disturbed about this Martindale business. That’s such a fraudulent 
problem. You can’t label it too many different ways,” she said, while pondering her next step at a December status conference. “There’s no use 
pussyfooting around this issue.”118 Judge Jack tried to spare the plaintiffs further grief after Martindale’s shocking admissions: “I said to them, 
‘Check with your doctors. Make sure they are square.’ And it turned out you continued to depose, and three more said the same thing.”119

So in February 2005, Judge Jack held full hearings to determine the credibility of the medical evidence being offered to support the silicosis 
claims, under the standards adopted by the United States Supreme Court in Daubert v. Merrell Dow Pharmaceuticals.120 The proceedings took 24 
hours, spread over three days, and filled 1,123 pages of transcript. Seven doctors and two screening-company owners testified, each damaging 
the alleged victims’ cases more than the previous witness.121

Mulholland sought sanctions. He cited almost $1 million in unneeded costs for the grueling February exercise: “Your honor, there is some-
thing very wrong here. This is a real courtroom. You are a real federal judge. But these lawsuits are simply not real.”122

In June 2005, Judge Jack issued a 249-page order, exposing the cesspool in excruciating detail and noting that “[t]he claims in this [case] defy 
all medical knowledge and logic.”123

Judge Jack was unsparing in her assessment: “These diagnoses were about litigation rather than health care. And yet that statement, while 
true, overestimates the motives of the people who engineered them. . . . [T]ruth and justice had very little to do with these diagnoses. Instead, 
these diagnoses were driven by neither health nor justice; they were manufactured for money. The record is not clear who originally devised this 
scheme, but it is clear that the lawyers, doctors and screening companies were all willing participants.”124

Ultimately, Judge Jack sanctioned one law firm $8,250 and sent about 10,000 silicosis cases to the trash bin.125 Far more important, she shed 
light on Trial Lawyers, Inc.’s asbestos litigation business model and wiped away the credibility of those doctors and screeners who had main-
tained an inventory126 of questionable victims for years.

Judge Janis Graham Jack's 
2005 order exposed  

claims that "defy all medical  
knowledge and logic."

Double-Dipping
60% of the silica claimants in one study had already filed asbestos claims. 
Doctors say that it would be extremely rare for someone to suffer 
from exposure to both.

Sources: Forman Perry Watkins Krutz & Tardy LLP, cited by Insurance Information 
Institute and Claims Resolution Management Corp.

"Retread"
Asbestos and

Silica Claimants

Silica Claimants
Only
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The chicanery that Judge Jack uncovered was just the tip of the iceberg. Emboldened by her efforts, others began to seriously challenge the 
asbestos business model.

Stephen King could make a great horror novel out of a case unfolding in West Virginia. It would feature allegations of employees who received 
healthy settlements before their employer, railroad CSX Transportation, realized that the employees’ lawyers had paid union officials to recruit 
victims.127 CSX claimed that cases against it were built with, among other things, a ghost patient,128 a phantom doctor,129 and a certifiably “immoral” 
and unlicensed X-ray screener.130 Clients were given scripted testimony,131 it was alleged, plus canned medical diagnoses for their doctors to sign,132

based on X-ray analyses by a screener who was licensed. He later surrendered his Texas medical license and promised never to try to get it back.133

King’s imagination wouldn’t be taxed in writing the tale—it’s all laid out in smoking-gun documents.134

For over two years, CSX Transportation has been hammering Pittsburgh’s law powerhouse Peirce, Raimond & Coulter, in a court in West 
Virginia.135 In a case before U.S. District Judge Frederick P. Stamp, Jr., CSX filed a 37-page complaint in July 2007136 that proved to be a bombshell: 
with 676 pages of careful documentation, CSX alleged that the Peirce firm and an allied doctor, Ray Harron, had conspired to file fraudulent 
asbestosis claims against the company.137 CSX’s complaint was based on common-law claims of fraud and negligence as well as federal violations 
of the Racketeer Influenced and Corrupt Organizations (RICO) Act.138

The mail and wire fraud allegations that underlay the RICO charges grew out of nine specific cases139 involving the claims of individuals 
whom Dr. Harron had found, on the basis of an initial set of X-rays, to be unimpaired, i.e., not suffering from asbestos injury. Each individual 
had then undergone a second round of X-rays, which Dr. Harron read as showing asbestosis “despite the objectively unchanged condition of the 
patient’s lungs,”140 in the words of the amended complaint. 

Clients had been sent a letter advising them to say that “you never sus-
pected you had asbestosis and/or silicosis” until results came back from 
the sponsored screenings, because otherwise “the statute of limitations 
will preclude you . . . [from] being compensated.”141 According to the 
complaint, the letters coached clients and “evidence a deliberate scheme” 
to encourage testimony “without regard to the true state of the facts.”142

In other words, the lawsuit contended that all the elements of mail 
fraud143 and wire fraud144 were present, as well as a foundation for a fed-
eral racketeering charge.145

Dr. Harron, a longtime kingpin in the asbestosis diagnosis game, was 
an obvious candidate for Trial Lawyers, Inc.’s screenings: according to 
the complaint, the good doctor “identified asbestosis in approximate-
ly 97.5 percent of the X-rays he read for the Peirce firm since 2000.”146

Moreover, Dr. Harron may not be the most credible witness, for him-
self or for the lawyer defendants.147 He gave up his Texas license under a  
Texas Medical Board order that devotes 11 paragraphs to his miscon-
duct in asbestos and silicosis cases.148

Radiologic technologist James Corbitt performed the lion’s share  
of screenings for the Peirce law firm for about a decade, until 2004.  

Exposing Fraud: Further Evidence

A railroad defendant alleges 
massive fraud in Trial Lawyers, Inc.’s 
asbestos business in West Virginia.

In its complaint against the Peirce law firm and Dr. Ray Harron, 
asbestos defendant CSX made the following startling accusations:

“Beginning in the early 1990s, the lawyer defendants, collec-
tively and in concert, embarked upon a calculated and deliberate 
strategy to participate in and to conduct the affairs of the Peirce 
firm through a pattern and practice of unlawful conduct including 
bribery, fraud, conspiracy and racketeering. . . .

“The lawyer defendants actively solicited the clients’ attendance 
at the screenings, deliberately hired unreliable technicians and 
doctors to produce the diagnoses on which the claims were based, 
coached testimony, provided the clients with pre-printed, boiler 
plate forms to be signed by their personal physicians confirming 
their diagnoses and, lastly, handled the prosecution of the claims 
with virtually no guidance or direction from the clients, all the 
while intending to profit from their illegal conduct to the detri-
ment of [CSX]. In short, the filing and prosecution of these nine 
claims constituted a deliberate effort by the lawyer defendants to 
defraud [CSX].”162
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According to CSX’s complaint, “Corbitt’s reck-
less and unlawful conduct resulted in chroni-
cally underexposed X-rays . . . [that] gave 
partial cover to Dr. Harron and aided in the 
process of producing false positive asbestosis 
diagnoses.”149

Corbitt is also unlikely to impress a jury. 
A convicted felon, Corbitt served 18 months  
in federal prison on charges of theft of gov-
ernment property, fraud, and making false  
statements, and paid almost $193,000 in resti-
tution.150 Twice he was denied a license in Ohio, 
not because of his 1993 felony conviction but 
because his failure to disclose it showed a lack 
of “good moral character.”151

When Corbitt was fined $10,000 by Texas 
regulators in 2001 under an emergency order, 
defendant attorney Robert Peirce, Jr., paid half 
that fine. Peirce explained in a deposition that 
he did so “to keep the relationship and so we 
could use him for the screenings.”152 Corbitt 
took the Fifth Amendment when asked under 
oath whether he knew about and/or complied 
with various licensing requirements.153

Harron and Corbitt aren’t the only medi-
cal professionals in this sordid tale. CSX alleges 
that the doctor who signed the diagnosis form for the plaintiff in a West Virginia state case had an invented name and simply did not exist.154

Neither did the address, in an area of fraternity and sorority houses zoned residential, that was given for his office.155 Most damning of all, the 
small part of the diagnosis form that wasn’t legal boilerplate had been filled out in the victim’s own handwriting.156

Perhaps even more incredible, one of Peirce’s clients actually sued CSX and won a settlement using another patient’s X-ray. 
Ricky May, Daniel Jayne, and Robert Gilkison had been railroad buddies for years, working at CSX in the same areas and as members of the 

same union local.157 Sometime before June 2000, which was when the Peirce law firm had scheduled an asbestosis screening, May tested negative 
for asbestosis and Jayne tested positive. So, according to May, Gilkison, who had left the railroad and was working part-time for the Peirce law 
firm, helping it arrange screenings, suggested a simple plan: Jayne would show up at the screening, pass himself off as May, and produce a posi-
tive X-ray.158 It worked. Both May and Jayne sued the railroad and both walked away with settlements—$7,000 in the Jayne case and $8,000 in the 
May case.159 How much might have gone to the Peirce firm and whether Gilkison received any of the settlement money is not reported.

When CSX discovered the ruse, it sued May and Jayne, then reached settlements requiring both men to repay the money they had received 
from the company.160 CSX did not make a deal with Gilkison.161

One of Peirce's clients  
actually sued CSX and won  

a settlement using  
another patient's X-ray.

f h l i iff i W Vi i i h d i d d i l did i 154

Drs. Ray Harron (left), Andrew Harron(center), and James Ballard were sworn in on 
March 8, 2006, by a House panel investigating mass screening abuses in asbestos and silica 
litigation. All three asserted their Fifth Amendment rights against self-incrimination rather 
than answer a single question from congressmen.163
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CSX said the ghost claim had been effectively hidden from it be-
cause the Peirce firm had inundated it with “thousands of asbestos 
claims including Mr. May’s group of more than 900 claimants and 
Mr. Jayne’s group of over 2,000 plaintiffs. . . . [I]t would have been 
impossible for plaintiff CSX to investigate each claim on an indi-
vidual basis.”164

But Mr. May isn’t the only ghost CSX has resurrected. The lawsuit 
dug up a bribery scandal that the asbestos bar would love to forget. 
Peirce and his then-partner Louis Raimond admitted in answers to 
interrogatories that they made a combined total of $20,000 in cash 
payments to Charles Little, then president of the United Transporta-
tion Union.165 Little and three other UTU leaders pled guilty to fed-
eral racketeering charges in a case involving attorneys paying bribes 
in return for being named the “union designated attorneys” of work-
ers claiming injury due to asbestos exposure.166 The judge in that case 
had denied a request to disclose the names of the 40 or more attor-
neys allegedly involved, thereby protecting them from professional 
disciplinary action,167 although Peirce—who had decades ago served 
as Allegheny County commissioner and clerk of courts—was identi-
fied as one of the 40 in a 2003 newspaper story.168 The issue, dead for 
almost four years, arose for a whole new audience.

Notwithstanding his reported connection to the Little bribery 
scandal, Peirce has escaped criminal prosecution for the affair.169 It 
now appears that the Peirce firm and Harron may also escape ma-
jor civil liability for the fraudulent schemes alleged by CSX, many of 
which seem to fall outside statutes of limitation.

Statutes of limitation are typical time bars on civil claims that 
require a plaintiff to seek legal redress during a specific time window 
after an injury is or should have been discovered. Such limitations 
are important: without statutes of limitation, individuals and corpo-
rations become excessively risk-averse because of a lack of certain-
ty about their possible legal exposure. In addition, fairly resolving 
claims about long-ago injuries can be exceedingly difficult, as asbes-
tos litigation has made all too clear.

Civil claims brought under the federal RICO Act have a four-year 
statute of limitations.170 On March 28, 2008, Judge Stamp ruled that 
all but one of the claims cited by CSX in its federal racketeering and 
conspiracy claim occurred on or before May 2003, over four years 
before CSX had submitted its relevant complaint.171 Because a RICO 
claim requires showing a “pattern of racketeering”172 and CSX’s lone 
fraud claim filed within the statute of limitations was insufficient to 
establish a “pattern,” the judge dismissed the RICO causes of action 
against the Peirce firm.173 He followed suit and dismissed the RICO 
claim against Harron on April 2.174

Significantly, Judge Stamp did not dismiss the state common-law 
case for the lone fraud claim that fell within the statute of limitations.175

When Judge Joseph Jaffe inherited the 2,200-case asbestos docket 
in Pittsburgh, in 2002, he saw in it a quick way to maintain a lifestyle 
beyond his $121,225 salary: extract payments from the two attorneys 
who between them were handling the vast majority of the pending 
cases and then throw the cases in their favor.181 Prosecutors say the only 
reason he isn’t still doing it in Allegheny County’s Court of Common 
Pleas is that one of the lawyers agreed to cooperate with the FBI and 
get both the payment and the terms of the solicitation on tape.182

Jaffe apparently hatched the scheme while on vacation in Hilton 
Head, South Carolina.183 It was simplicity itself—he drew up a list of 
almost $13,000 in personal bills and provided a copy to each of the 
lawyers. The list included the $4,200 vacation, $1,323 to cover bounced 
checks, $950 in country-club fees, and a $500 birthday party for his 
teenage daughter.184 The money, he assured them, would buy influence 
in his courtroom.185 Both paid: a total of $25,500.186

When the story broke, there was public outrage in Pittsburgh but 
little coverage anywhere else. The judge was in tears when he pled 
guilty to extortion under the Hobbs Act, which is sometimes used to 
prosecute public corruption, and again when he was ordered to pay 
$5,100 in fines and costs and sentenced to 27 months’ incarceration 
plus three years of supervised probation.187

“Your actions have left a stain on the fabric of the judicial system 
which will require years to cleanse,” the sentencing judge said.188 Jaffe 
told the court, “I broke the law and violated the trust of my public of-
fice. I made a very serious mistake and take full responsibility for my 
actions. I will never let myself be in this position again and I am filled 
with remorse.”189

Thirteen months later, he changed his tune and filed the first of 
eight challenges to the length of his sentence, leading prosecutors to 
assert that he had “failed to recognize the severity of his crime.”190 In his 
most recent court filing, in which he sought early release from super-
vised probation, he described himself as being “on a path of rehabilita-
tion and redemption.”191

Exposing Fraud: Further Evidence

Joseph JaffeJoseph Jaffe
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Whether that claim will proceed, or whether the judge will delay action until after the underlying and still-pending asbestos case is resolved on the 
merits, as requested by Peirce, remains unclear.176

Despite the statute-of-limitations dismissal, Judge Stamp made no ruling on the factual veracity of CSX’s allegations. The judge also explic-
itly rejected Peirce’s motion under Federal Rule of Civil Procedure 12(f) that he strike CSX’s primary allegations from the record because they 
contain allegedly “immaterial, impertinent, or scandalous matter.”177

Also, even though the civil RICO claim is barred by the statute of limitations, a criminal RICO claim would not be: criminal RICO claims 
have a five-year statute of limitations, and “RICO’s criminal statute of limitations runs from the last, i.e., the most recent, predicate act.”178 Thus, 
if CSX’s allegations are true, the defendants could be subject to federal criminal charges filed up until 2011.179

In any event, Peirce, used to calling the shots with little interference, has been feeling the heat. “[CSX] and other railroads are now refusing to 
deal with the Peirce law firm in the processing of any claims,” said Peirce’s outside legal counsel, complaining that CSX is intent on “driving the 
firm out of business.”180 One can only hope.

Peirce admitted to making cash payments 
to union president Charles Little,  

who was later indicted for taking bribes 
from asbestos attorneys.

Unsurprisingly, some lawyers’ advisors have also tried to milk dollars from the asbestos cash cow. One such case surfaced in August 2007. 
It involved a financial consultant who had overbilled millions of dollars for work he did in asbestos bankruptcy proceedings.192

Loreto Tersigni was the sole owner of financial advisor L. Tersigni Consulting, P.C., known primarily in tort reform circles for offering data 
used in a Public Citizen report in May 2005. That report blasted Senator Arlen Specter’s asbestos legislation (S.B. 852)(see pages 20–21).193

Tersigni, a certified public accountant and (ironically) a certified fraud examiner, worked almost exclusively for two law firms: Washing-
ton, D.C., tax specialists Caplin & Drysdale; and the Texas firm Stutzman, Bromberg, Esserman & Plifka. Those firms hired Tersigni Consult-
ing to represent creditors’ committees in 24 asbestos-related Chapter 11 bankruptcy cases.194 Tersigni billed by the hour plus expenses and 
submitted to the law firms his bills for the creditors’ committees; the bankruptcy estates of the 24 companies actually paid the bills. 

It turns out that Tersigni, starting in 2002, had padded his bills by inflating the number of hours his firm worked.195 A whistleblower noti-
fied the U.S. Attorney’s office of the abuse in April 2006. But the federal prosecutor handling the case ordered the whistleblower and the U.S. 
Trustee not to tell the court, the committees, or the companies ultimately paying the bills as long as an FBI investigation remained in progress. 
Inflated billing was thus allowed to continue for another 13 months.196

Tersigni’s death, in May 2007, ended the criminal investigation of the firm, because he had apparently acted without the knowledge of its 
professional staff. With his death, the gag order expired as well, and with it the inflated billing. 

“[W]e’ve been paying fees for a year . . . [not] knowing they were padded,” said bankruptcy judge Judith K. Fitzgerald in exasperation.197 In 
demanding that it never happen again, she added, “No one, not the U.S. Trustee, not the U.S. Attorney, not a prosecutor, no one is to prohibit 
that contact and that information being transmitted to this Court forthwith and immediately.  It has potentially cost [the asbestos companies’ 
bankruptcy] estate millions of dollars, and I don’t have any idea how the government intends to reimburse the estate for it.”198

The Tersigni firm itself filed for bankruptcy a few months after the judge spoke, and an examiner was appointed to sort out the mess. His 
first report said that Tersigni’s firm had collected $45 million in fees, of which Tersigni took $29 million in salary, distributions, and 401(k) 
contributions. An examination of a sampling of bills suggests that fees may have been inflated by as much as 23 percent, or $10 million.199

In order to ensure that the available assets are fairly distributed to those harmed but that something remains for Tersigni’s widow, the 
court ordered mediation of the respective claims.200 Except for dispositions requiring court approval, the mediation process and any docu-
ments it produces will be kept secret.

One thing that can’t be hidden is the cost to the estates of the bankrupt asbestos companies in the form of capital they could have used to 
rebuild their businesses. The scam also deprived injured workers of money they could have used to rebuild their lives. 
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Exposing Fraud: Conning Clients

A crooked lawyer lives 
the high life while  

his clients die destitute.

When asbestos lawyers get greedy, an overwhelmed judiciary is often unable to prevent misdeeds that can include inflated bills, pay-
ments to dummy companies, bribery, conspiracy, the kind of fraud highlighted in Judge Janis Jack’s stunning order,201 and even out-

right theft. The ultimate victims are the truly sick left destitute, even though the supposed villain—big business—has paid large settlements.
One Miami case in particular should shock the conscience. Attorney Louis Robles was convicted of pocketing $13.5 million in payments 

made by asbestos defendants to benefit his sick clients. The total losses, however, could be some multiple of that, because the deceit continued 
for years before investigations of complaints to authorities bore fruit.202

Robles collected $164 million between January 1, 1989, and Sep-
tember 30, 2002,203 but how much of that actually reached his more 
than 7,000 clients204 may never be known. Besides grossly inflating his 
legal bills,205 Robles admitted taking from trust funds over $13.5 mil-
lion that would have gone to almost 4,400 claimants nationwide.206

Before looting his clients’ trust accounts outright, Robles charged 
fees207 and expenses208 that totaled as much as 63 percent of the settle-
ments.209 Those sums included $10 million paid to a dummy “out-
side” computer firm he owned, $6.9 million in “file storage fees,” $2.1 
million as a “set-up/investigation fee,” and $1.2 million for travel.210

Robles also secretly extracted millions of dollars in so-called accrued-
interest charges—a percentage of already inflated expenses that was 
added to bills while cases awaited settlement.211 According to the U.S. 
Attorney’s statement accompanying Robles’s guilty plea, the lawyer 
would misappropriate settlement proceeds from one group of clients, 
and then to quiet their complaints about the resulting delay in pay-
ment, he would finally pay them, in pyramid-like fashion, with the 
settlement proceeds owed other clients. His delays in making pay-
ments naturally produced delays in his clients’ payment of expenses, 
on which Robles shamelessly imposed interest charges.  

The Florida bar had serious complaints about Robles in hand by 
1999, yet it did not file a formal disciplinary complaint until May 
16, 2001, and Robles was not suspended until February 19, 2003.212

He was finally disbarred on May 15, 2003, and it would be another 
three years before he was indicted. After a judge rejected a deal under 
which Robles would serve a ten-year prison term, he was given, on 

Robles admitted pocketing  
over $13.5 million that  

would have gone to almost 4,400 
claimants nationwide.
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December 4, 2007, a 15-year sentence,213 after pleading guilty to three 
counts of mail fraud.214

At his plea allocution, Robles declared, “I am truly sorry.” But 
prosecutors did not fail to point out that “Robles sought out clients 
who were dying and cheated them out of millions of dollars, so that 
he could finance his own extravagant lifestyle.”215

Just how extravagant? From 1999 to September 30, 2002, the 
amounts Robles looted from client trust funds ballooned from about 
$6 million to over $13 million.216 That princely sum covered Robles’s 
$2 million in annual living expenses, including almost $600,000 in 
mortgage payments on a 9,000-square-foot Key Biscayne waterfront 
mansion, plus the cost of limousines, private jets, and apartments in 
New York and Los Angeles.

He blew millions more producing bizarre movies and records.217

In 1999, Louis and his wife were the executive producers of the bomb 
Love God, a tale of “a nearsighted, epileptic schizophrenic with a his-
tory of suicide attempts and public masturbation,” who, after get-
ting out of the loony bin, goes to live in a hotel where giant worms 
crawl out of the toilet and “rip off stray jewelry with extensor suction 
tongues.”218 It should be no surprise that it received neither an MPAA 
rating nor a U.S. video-store release.219

Before Robles’s disbarment and indictment, his firms borrowed over $3 million from Core Funding Group LLC.220 In the bankruptcy of Rob-
les personally as well as the two firms with which he was affiliated, the Robles entities, now consolidated, were ordered to pay Core $3.75 million, 
representing the loan’s unpaid principal plus unpaid accrued interest.221

Attorneys and consultants in the Robles bankruptcy racked up over $1 million in bills,222 money unavailable to compensate victims. Lawyers for 
the trustee are still billing up to $420 an hour; paralegals, up to $135.223 There’s even a $4,958 bill for legal work involving the setting of fees.224  

If that wasn’t bad enough, the court has authorized the trustee in the case, who complained of the costs of storage, to start destroying Robles’s 
files.225 In perhaps the ultimate insult, the high-flying Robles, now bankrupt, was represented by federal public defenders,226 though he had earlier 
been able to post a $1 million bond. 

Before Robles’s sentencing, victims and their relatives were offered a chance to file comments with the court. The more than 100 pages they 
submitted included an offer to serve as judge and executioner; many accounts of victims dying destitute; and perhaps most poignant, a simple 
question: “Are widows allowed any reimbursement? I don’t understand any of this.” Another widow simply returned a letter that was addressed 
to her late husband, noting the date he had died (see box).227

The tales of Robles’s real victims are in these court files—heartbreaking tales of people who really suffered, whose claims were paid by compa-
nies that did the right thing but who never received proper medical treatment or money that would have provided a decent life for their spouses 
and children.

Ronnie and Dorothy Thomas of Caddo Mills, a small town northeast of Dallas, started building their retirement home, expecting that money 
resulting from settlement negotiations Robles claimed to have started would help pay for it. With only the garage finished, Ronnie became too 
ill from asbestosis to continue working. The settlement money they were counting on never arrived. 

“It breaks my heart thinking of [Ronnie] having to spend his final years living in this garage, but that is how things turned out,” Mrs. Thomas 
wrote. “It is where I still live today, with no hope of ever being able to finish the house. While Mr. Robles has led a life of wealth and excess, many 
of his victims have suffered and died in poverty, my late husband among them,” she told the judge who decided Robles’s sentence.228

These are a sampling of the over 100 pages of comments filed  
to the court by Robles’s victims and relatives prior to his sentencing.
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Reform Efforts

Judicial and legislative 
attempts to reform asbestos 
litigation have led nowhere.

The problems with asbestos litigation have been well known for over 20 years, but Trial Lawyers, Inc. has successfully blocked repeated 
efforts at reform. As early as 1986, Manhattan Institute Senior Fellow Peter Huber wrote: “The problem is lawyers—lawyers for the plain-

tiffs and the defendants, lawyers for the insurance companies and the government, lawyers for the bench, the back bench and the bankruptcy 
masters. One trial in California involved so many lawyers it had to be held in a large auditorium.”229

Of course, with so many lawyers profiting from the asbestos litigation business, it should come as no surprise that they have marshaled their 
resources to maintain their profit center. So even though the Judicial Conference Ad Hoc Committee on Asbestos Litigation called the situation 
“critical and getting worse”230 as early as 1991, little headway has been made since then toward a comprehensive fix.

In 1991, a group of federal judges transferred 26,000 asbestos cases from federal courts nationwide to U.S. District Court Judge Charles Weiner 
in Philadelphia under the federal multidistrict litigation (MDL) laws. Seventeen years later, MDL 875 is moving forward—slowly. It now has a 
new judge, James T. Giles, two special masters, and a docket sheet that in late March 2008 filled 407 pages with 5,127 filings. Court records com-
prise hundreds of thousands of pages.231 As of 2006, more than 30,000 cases involving more than 90,000 individual plaintiffs were pending.

The MDL was supposed to streamline discovery. Progress, however, proved to be excruciatingly slow—that is, until 2007, when defense attor-
neys contended that the sole medical basis for many cases was a possibly false diagnosis.232 On May 30, 2007, Judge Giles issued an order requiring 
plaintiffs’ attorneys to disclose key information on each individual plaintiff. The data range from date of birth to key medical records to infor-
mation indicating whether individuals have prosecuted or are prosecuting 
claims not included in the MDL.233

Although he has granted repeated extensions, Judge Giles has also dis-
missed thousands of cases with prejudice for failure to turn over material 
referred to in his May 30 order.234 The defendants’ liaison counsel commit-
tee has urged Judge Giles to set and enforce “a final deadline” for produc-
tion of the data sought. But even under the defendants’ timetable, it would 
be as late as September 3 of this year before cases that had not offered a 
valid reason for failing to comply could be dismissed.235 The docket contin-
ues to evolve and is being closely watched.

Also back in 1991, a group of defendant companies calling themselves 
the Center for Claims Resolution (CCR) decided that they could dispose 
of all present and future claims by striking a deal with the devil—in this in-
stance, two long-standing leaders of Trial Lawyers, Inc.’s asbestos business, 
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Ron Motley and Gene Locks, who represented 
14,000 asbestos claimants. The CCR would settle 
with Motley’s and Locks’s clients for a generous 
$215 million, of which $70 million would go to 
these attorneys and their co-counsel.236 Motley 
and Locks would then file a mandatory class 
action that would dispose of all future claims 
against the CCR’s members. To provide notice to 
members of the potential class, who had a limited 
period in which to opt out of it, there were even 
commercials that ran during football telecasts. 
By the January 24, 1994, deadline, more than 
236,000 people had rejected membership.237

Reacting against the $70 million in legal fees, 
and the meager payouts the remaining members of the class would subsequently receive, a rival faction of the plaintiffs’ bar, led by Fred Baron, 
attacked the Motley-Locks plan as an unethical alliance with the defendants.238

Ultimately, the U.S. Supreme Court, in 1997, ruled that the settlement agreement did not meet the requirements of “common issue predomi-
nance and adequacy of representation.”239 These vital class action rules entitled every asbestos claim to a separate, fact-intensive inquiry into 
injury and causation. 

Writing for the majority, Justice Ruth Bader Ginsburg noted: “The argument is sensibly made that a nationwide administrative claims pro-
cessing regime would provide the most secure, fair and efficient means of compensating victims of asbestos exposure.” But such a regime, the 
Court found, required action by Congress.240

In the years following the Supreme Court’s decision, bills were introduced in Congress to establish medical criteria for evaluating asbestos 
claims and to provide a range of alternatives for resolving those claims.241 But a legislative body that couldn’t enact a ban on asbestos products242 

had no chance of solving the far more complex challenge of devising a universally acceptable compensation plan.
Asbestos reform legislation was reported out of the House Judiciary Committee in March 2000, but with mid-term elections looming, and 

predatory lawyers launching a public-relations campaign depicting it as an asbestos industry bailout, the legislation quietly disappeared.243 An 
effort to legislate a global settlement mechanism also failed.244 In the eyes of some legislators, notwithstanding the overwhelming evidence that 
asbestos litigation had become unworkable, the “time was not yet right. The situation had not gotten bad enough.”245

By 2003, Senator Orrin Hatch, the Utah Republican who then chaired the Judiciary Committee, was promoting a legislative solution centered 
on an asbestos trust fund financed by government and industry.246 His efforts failed, and the legislation was handed off to Senator Arlen Specter 
(R-Pa.). Specter brought in Third Circuit Judge Edward R. Becker to help mediate among various stakeholders. Specter also wanted to create a 
$140 billion fund over 30 years.247

When a reconstituted Senate convened in 2005, Specter reintroduced the Fairness in Asbestos Injury Resolution (FAIR) Act,248 which again 
followed the trust fund and medical criteria model. FAIR spent a year in committees and hearings, and floor debate began on February 6, 2006.249

By then, it was the subject of furious public-relations campaigns waged by all sides. 
Specter’s bill died in a procedural vote on Valentine’s Day 2006, the victim of attacks by trial lawyers, labor unions, and some key corporate 

defendants unhappy with the legislation’s structure.250 Judge Becker died on May 19,251 shortly after the deadline for reconsideration had passed.252

Ten days later, Senator Specter introduced a new bill, S. 3274, but it never got out of committee.  The Democrats’ current control of the Senate 
is likely to doom any substantive action during the 110th Congress. 

Republican Arlen Specter (left) and Democrat Patrick Leahy, the ranking members on 
the Senate Judiciary Committee, failed in their efforts to pass federal asbestos reform.
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Recent Developments and Conclusion

Facing increased scrutiny and successful 
state tort reforms, Trial Lawyers, Inc. has 

reformed its asbestos model.

Notwithstanding the inability of Congress to craft a comprehensive solution to the asbestos litigation problem, there is recent evidence 
of some positive trends. The large volume of asbestos filings not claiming malignancy has plummeted, signifying, at least temporarily, 

a major shift in the tort bar’s business model. 
But Trial Lawyers, Inc. is nothing if not innovative, and it has continued to find new ways to make money off its old asbestos cash cow. First, 

litigators have picked up shop and moved from states that passed tort reforms to other, more favorable, jurisdictions. Second, lawyers have been 
able to extract higher settlements by capitalizing on dramatically rising 
jury awards. Trial Lawyers, Inc. continues to add to the list of companies 
to sue; because the original asbestos manufacturers have gone through 
bankruptcy, these defendants are ever more tenuously linked to alleged 
injuries. The litigation industry has found a new way to double-dip 
by filing on behalf of single plaintiffs multiple claims against different 
defendants and trusts around the country, and premising these vari-
ous claims on wholly distinct theories of causation. Finally, new mass 
screenings have been popping up around the country—an ominous 
sign that the old Trial Lawyers, Inc. business model may not be dead 
but merely dormant.

Recent trends suggest that Trial Lawyers, Inc. has, for the moment, 
significantly dropped its long-standing asbestos business model—over-
whelming defendants by filing tens of thousands of dubious claims—
in favor of new approaches. The numbers speak volumes: from a peak, 
in 2002, of 70,412 nonmalignant and 6,435 malignant claims, the fil-
ing volume fell, in 2007, to 2,462 malignant and 2,596 nonmalignant 
claims (see graph at top).253 Data from PACE, a unit of Navigant Con-
sulting, show the fastest recent declines in the tort reform states Texas, 
Ohio, and Mississippi.254 Indeed, Ohio and Mississippi have now fallen 
out of the top five states for number of filings.255

What accounts for the drop? To begin with, exposure: after Judge 
Jack’s groundbreaking revelations of massive double-dipping—and, 
more recently, the scandals alleged by CSX in West Virginia—the tort 
bar has had to tread more carefully. Also contributing to the drop in fil-
ings is the spate of tort reforms passed in states that had been magnets 
for asbestos litigation. Finally, many of the asbestos bankruptcy trusts, 
such as Manville, have introduced more stringent claim criteria.

For some of the old-school asbestos litigation firms, these devel-
opments have been painful. Asbestos powerhouse Baron & Budd of 
Dallas laid off 240 employees in the first nine months of 2007, citing 
changes in Texas law as decimating its asbestos cases in the state. “We 
had to kind of do a right-sizing of the law firm,” said managing share-
holder Russell Budd.256

Source: PACE, a unit of Navigant Consulting                                               * Annualized

Asbestos Claims Fall Sharply
The Manville Trust adopted more stringent claim criteria in 2002, which took 
effect in 2004. That and other reforms have led to reduced filings of claims.
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But like pesky moles, asbestos lawyers blocked in one state simply dig their way 
to new venues (see chart at right). Baron & Budd has been moving its cases to Cali-
fornia since 2004, when Texas passed its comprehensive tort reform.257 Lamented 
San Francisco Superior Court Judge Tomar Mason, “[A]sbestos cases are the domi-
nating form of work to which our civil judges attend.”258

Similarly, Illinois powerhouse asbestos firm Simmons Cooper has been moving 
cases to Delaware since the state’s preeminent “judicial hellhole,” Madison County, 
began to clean up its act.259 In Delaware, new cases involving exposure in other 
states now exceed in-state exposure cases in number.260

Trial Lawyers, Inc. is also expanding its pool of target defendants to include 
even “mom and pop” hardware stores and suppliers that can barely afford a local 
attorney.261 The litigation industry has had to seek new targets out of necessity, as 
its traditional defendants have gone bankrupt: one plaintiff ’s lawyer recently called 
asbestos litigation “the endless search for a solvent bystander.”262 Before it is over, 
the number of defendants that have faced asbestos lawsuits is expected to swell 
from the 8,400 identified by RAND263 to 12,000.264

Hungry asbestos litigators aren’t waiting for clients to come to them; sophisti-
cated new computer technology now joins high-powered media advertising cam-
paigns to “assure a steady stream of new clients”265 and help the lawyers “get found, 
get contacts, get verdicts.”266

More defendants are balking at settlements and going to trial, but trials are a 
two-edged sword. The size of jury awards is increasing, sometimes dramatically 
(see graph, opposite page at bottom). Notes defense lawyer Edward McCambridge, 
“The vast majority of times, plaintiffs are going to win in these very emotional 
trials.”267 In addition, most jurors today never knew asbestos as a vital tool of the 
American economy; they know it mostly as a scary monster.

Even as Judge Jack was discovering and exposing asbestos plaintiffs’ double-dipping into the silicosis pool, the litigation industry was devel-
oping a new scam involving asbestos bankruptcy trusts—the remnants of the 80 asbestos-related companies that were put out of business by 
Trial Lawyers, Inc.268 These trusts have some $17 billion in assets, with billions more on the way.269 And the dirty little secret behind them is that 
they are overseen by the biggest plaintiffs’ law firms in the business. For example, Baron & Budd is involved with nine bankruptcy trusts, and 
New York firm Weitz & Luxenberg oversees seven.270 With the foxes guarding the henhouse, it’s little wonder that Trial Lawyers, Inc. has found 
some new golden eggs to feast on. 

The bankruptcy-trust double-dipping problem gained needed attention in January 2007, when Ohio Court of Common Pleas Judge Harry 
Hanna barred the asbestos law firm Brayton Purcell from practicing in his courtroom.271 The firm, noted Forbes, had taken “an assembly-line ap-
proach to litigation: Lawyers there once filed 5,000 claims in a single day.”272 In Hanna’s courtroom, Brayton Purcell had been seeking damages 
from Lorillard Tobacco Company on behalf of the estate of Harry Kananian, who died from mesothelioma in 2007.273 The firm claimed that 
Kananian was exposed to asbestos as a smoker of Lorillard’s Kent cigarettes during the brief period, in the 1950s, when asbestos was used in that 
brand’s filters.274
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The problem for Brayton Purcell arose when it became clear that it and other law firms had filed claims on behalf of Kananian with a number 
of asbestos trusts, under a variety of theories of causation: that he had been exposed on his World War II naval vessel, or in shipyards, or in a 
factory as a teenager.275 And from these bankruptcy trusts, Kananian’s lawyers had collected as much as $700,000.276

To halt this sort of bankruptcy-trust abuse, reformers have called for greater transparency. The American Legislative Exchange Council 
(ALEC) is urging states to adopt its model Asbestos Claims Transparency Act, which would require full and timely disclosure of all actual and 
potential asbestos claims. The model legislation’s drafters hope that it would “facilitate communication between the asbestos trusts and the tort 
system in an effort to keep claimants from collecting damages from both sources.”277

Although Trial Lawyers, Inc. had temporarily modified its business model in reaction to tort reforms and increased scrutiny, such a change 
has proved to be short-lived. As Professor Brickman wrote in a scathing December 2007 opinion column in the Wall Street Journal,278 Justice De-
partment inaction involving past abusive practices by the trial bar in essence gave new mass screenings a green light. Brickman’s warning proved 
prescient: as he more recently noted, “The lawyers are again doing screenings to gin up bogus cases.”279

Mass screenings are indeed back, with two held in Oklahoma in a four-month period and a third scheduled.280 The Texas law firm Nix Pat-
terson & Roach is doing these screenings using old-school marketing tactics: newspaper, broadcast, and direct mail advertising are used to attract 
workers, and screenings are held in attractive venues such as lodge halls, where they share space with bars, bingo halls, and card games.281

At least on the surface, Nix Patterson has somewhat improved the quality of screenings in comparison with past practice: the firm’s medical 
contractor, SafeWorks Illinois, has three doctors and a physician’s assistant (PA) in top management.282 According to a Nix Patterson spokes-
person, a physician or PA individually evaluates each worker at screenings, and if the evaluation does not reveal a medical basis for an X-ray,  
“the worker is sent home. This is a decision made without any input from an attorney.”283

Recent Developments and Conclusion

This trailer was the site of asbestos screenings in Oklahoma in early April 2008.This trailer was the site of asbestos screenings in Oklahoma in early April 2008.
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Nevertheless, legal-representation agreements handed out 
at screenings make clear that virtually all control of litigation 
will rest with attorneys, not allegedly injured claimants, once 
the latter sign up. According to these contracts, clients must let 
their lawyers settle their claims “in whatever manner, and using 
whatever negotiation strategy” the lawyers want, and the clients 
must allow aggregate settlements.284 Attorneys can dump clients 
they consider uncooperative or if “attorneys decide that they cannot continue to be involved in the Claim.”285 Under the representation agree-
ment, the client is liable for all expenses already incurred even if the attorneys decide against representing him, and the same goes for clients 
who decide not to go forward with a lawsuit “for any reason whatsoever.”286 The attorney’s 40 percent contingency fee comes off the top of any 
judgment or settlement, with all expenses and court costs deducted from the client’s remaining share.287

Nix Patterson & Roach retained local counsel and used their names in newspaper ads. For the March 31 through April 4 screening conducted 
in Pryor, Oklahoma, local counsel was State Representative Ben Sherrer.288 Nix Patterson handled all the details, and Sherrer said he never read 
the legal representation agreement, knew little about asbestos litigation or controversies involving screenings, and never visited the screening 
site.289 Sherrer said he was comfortable being involved in the case because Nix Patterson has a “good reputation.”290

While a federal solution to the asbestos litigation problem seems unlikely in the near future, state legislatures can act to prevent the worst of 
Trial Lawyers, Inc.’s documented abuses. First, medical criteria laws that specify strict standards for establishing injury can prevent many mass-
screening abuses. A good example of such a law was passed by Texas in 2005; the Texas legislation outlaws mass screenings, requires a certified 
medical report, and places mesothelioma and other malignant cases at the front of court dockets.291

Second, states can prevent trial lawyers from shopping for the most pro-plaintiff forum, at least within their own borders. For example, Mis-
sissippi in 2004 reformed its venue rules so that a plaintiff could file a claim only in the county in which he resided, where the defendant corpora-
tion was headquartered, or where the injury actually occurred.292 In addition, Mississippi’s reform required that the rule apply to every plaintiff 
so that lawyers could not bundle claims together and ship them to a permissive county where only one of the plaintiffs resides.293

Third, states can adopt joint-and-several liability reforms to remedy the “solvent defendant” problem, in which plaintiffs’ lawyers sue com-
panies essentially unconnected to asbestos manufacture. Companies like Raybestos-Manhattan and Johns-Manville with early knowledge of as-
bestos dangers are long gone, and companies that used but did not make asbestos were unaware of its most serious risks before the seminal 1964 
Selikoff study.294 While not shielding such companies entirely, reforms that protect them from being found “severally liable”—i.e., responsible 
for as much as 100 percent of damages, regardless of their degree of culpability—comports with basic procedural fairness.295

Fourth, states should head off Trial Lawyers, Inc.’s new double-dipping fraud by passing some version of ALEC’s transparency act to ensure 
that bankruptcy trusts and corporate defendants are not scammed. Efforts in California, Louisiana, and West Virginia, as well as Ohio, the home 
of the Kananian case, are under way to adopt such rules.296

Finally, it is important to emphasize that judges, prosecutors, and even corporate defendants must be involved in defeating the asbestos liti-
gation morass. Judges need to take claims and settlements seriously, in the mold of Judge Jack, instead of merely trying to clear their dockets. 
Prosecutors must punish frauds so that unscrupulous attorneys have a reason to stop perpetrating them.297 And corporate defendants should 
fight back, as CSX has done in West Virginia or as W. R. Grace has done, more recently, in bankruptcy court.298

Originally forming the basis of a vital American industry, asbestos now forms the foundation of Trial Lawyers, Inc.’s most lucrative business. 
The product once dubbed the “magic mineral” has killed tens of thousands, and those individuals genuinely injured deserve compensation. The 
problem with handling such compensation through the courts, without reforms, is Trial Lawyers, Inc.’s avaricious and unscrupulous business 
model, which too often transfers money to the lawyers’ own bottom line by taking from real victims and innocent defendants alike. Eventually, 
the number of individuals injured by asbestos will dwindle to nothing. Unfortunately, Trial Lawyers, Inc.’s business model will be used in other 
litigation and is thus likely here to stay.

Mass screenings are back, 
with two held in Oklahoma 

in a four-month period and a 
third scheduled.

Workers fill out forms at the Oklahoma screening.Workers fill out forms at the Oklahoma screening.
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Lester Brickman
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(212) 790-0327
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Manhattan Institute for Policy Research
Project Manager, Trial Lawyers, Inc.

(212) 599-7000

James Tanella
PACE, a unit of Navigant Consulting

Statistics, Proprietary Data Base
(609) 219-8736

George L. Priest
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Yale Law School
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(203) 432-1630

Michelle J. White
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(858) 534-2783

John M. Wylie II
President, Wylie Communications, Inc.
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(918) 443-2428
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American Justice Partnership
Steven B. Hantler, Chairman

Dan Pero, President
www.americanjusticepartnership.com
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Amy Kjose, Director, Civil Justice Task Force

www.alec.org 
(202) 466-3800 

 
American Tort Reform Association 

Sherman Joyce, President 
Victor E. Schwartz, General Counsel
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(202) 682-1163 

Common Good
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cgood.org
(212) 576-2700
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www.fed-soc.org
(202) 822-8138 

Institute for Legal Reform 
Lisa A. Rickard, President 
Linda Kelly, Vice President

www.instituteforlegalreform.org
(202) 463-5724 

 
Lawyers for Civil Justice

William C. Roedder, Jr., Chairman
David E. Dukes, President

www.lfcj.com
(202) 429-0045

National Association of Manufacturers
John Engler, President and CEO

www.nam.org
(202) 637-3000

Pacific Research Institute
Sally C. Pipes, President and CEO

Lawrence McQuillan, Director 
www.pacificresearch.org

(415) 989-0833

RAND Institute for Civil Justice
Robert T. Reville, Director

Eric Helland, Associate Director
www.rand.org/icj
(310) 451-6979

 
U.S. Chamber of Commerce

Thomas J. Donohue, President and CEO
Stanton Anderson, Senior Counsel

www.uschamber.com
(202) 659-6000

Washington Legal Foundation 
Daniel J. Popeo, Chairman and 

General Counsel
www.wlf.org

(202) 588-0302

Visit the Manhattan Institute’s legal web magazine PointOfLaw.com and  
Walter Olson’s Overlawyered.com for regular commentary and discussions on legal reform. 



A REPORT ON THE 
ASBESTOS LITIGATION 

INDUSTRY 2008ISBN 0-9726334-5-6 FR
O

N
T 

C
O

V
ER

: ©
 2

00
7 

D
A

N
IE

L 
H

U
RS

T/
W

O
RL

D
 O

F 
ST

O
C

K 
   

BA
C

K 
C

O
V

ER
: ©

 C
H

EN
 W

EI
 S

EN
G

/S
H

U
TT

ER
ST

O
C

K

www.TrialLawyersInc.com

Project Director
James R. Copland

Director, Center for Legal Policy

Primary Researcher and Writer
John M. Wylie II

President, Wylie Communications, Inc.

Managing Editor
Ben Gerson

Editorial Director, Manhattan Institute

Assistant Editor
Erin A. Crotty

Editorial Assistant, Manhattan Institute

Production Design
Jerome Rufino

Art Director, City Journal

Chart Design
Faith Wylie

Vice President, Wylie Communications, Inc.

Marketing Direction
Lindsay Young Craig

Vice President, Communications, Manhattan Institute

The Manhattan Institute for Policy Research is a think tank whose mission is to develop and  
disseminate new ideas that foster greater economic choice and individual responsibility.

The Manhattan Institute Center for Legal Policy’s purpose is to advance reform of the civil justice system  
through offering incisive, rigorous, and sound analysis of the problems, as well as effective, practical solutions.

The Manhattan Institute is a 501(C)(3) non-profit organization. Contributions are tax deductible  
to the fullest extent of the law. EIN #13-2912529  

www.TrialLawyersInc.com

Project Director
James R. Copland

Director, Center for Legal Policy

Primary Researcher and Writer
John M. Wylie II

President, Wylie Communications, Inc.

Managing Editor
Ben Gerson

Editorial Director, Manhattan Institute

Assistant Editor
Erin A. Crotty

Editorial Assistant, Manhattan Institute

Production Design
Jerome Rufino

Art Director, City Journal

Chart Design
Faith Wylie

Vice President, Wylie Communications, Inc.

Marketing Direction
Lindsay Young Craig

Vice President, Communications, Manhattan Institute

The Manhattan Institute for Policy Research is a think tank whose mission is to develop and  
disseminate new ideas that foster greater economic choice and individual responsibility.

The Manhattan Institute Center for Legal Policy’s purpose is to advance reform of the civil justice system  
through offering incisive, rigorous, and sound analysis of the problems, as well as effective, practical solutions.

The Manhattan Institute is a 501(C)(3) non-profit organization. Contributions are tax deductible  
to the fullest extent of the law. EIN #13-2912529  


